| TEM

SUBJECT:

DI SCUSSI ON:

STATE BOARD TO REVI EW CLAI M5

MEETI NG OF APRIL 12, 1995
Las Vegas, Nevada

V. A

Proposed Policy Regarding the Eigibility of
Regi steri ng Storage Tanks

In the past, owners/operators of storage tanks
have requested that their tanks be registered in
the Petroleum Fund after information was received
which indicated that a discharge from the tank
may have occurr ed. Such information may include
visual observations, PID or OVA readings, or
ol factory observations. These observations are
typically (not always) supported at a l|later date
wi th anal ytical data.

The petroleum fund regulations require a tank's
registration to be paid pronptly (QOctober 1 of
each year) prior to a discharge discovery in
order for that tank to be registered in the fund.
Any fee remtted after that date is delinquent,
pursuant to NAC 590.730(4), and nust therefore
denonstrate tank tightness pursuant to NRS
590. 870( 2) .

The NDEP has allowed a grace period for tank
operators who were previously registered in the

fund to re-register in the fund. Such tank
owners were technically delinquent in their
registration remttance. Since registration in

the Fund is an optional program NDEP has chosen
to send additional invoices and not immediately
deemthe registrations as expired.

This Resolution would prohibit a tank owner from
registering his tank for Petroleum Fund coverage
(regardl ess of the delinquency status) once any
contam nation assessnent activities (including
pl acenent of soil borings and nonitoring wells)
at the tank site has begun. The Resol ution would
also establish a policy for allowing a grace
period to remt the annual tank registration fee
prior to t he comrencenment of assessnent
activities. Rem ttance of the annual fee wthin



the grace period would negate the need for
supplying the Division with tank tightness and/ or
| eak detection results prior to re-registration,
al t hough. (Tank owners, however, are still
required to maintain conpliance wth |[leak
detection requirenents.)

RECOMMENDATI ON: Adoption of Resolution No. 95-001 as proposed.



STATE BOARD TO REVI EW CLAI M5
RESOLUTI ON NO. 95-001

Resol ution to Adopt a Policy
Regarding the Eligibility of Registering Storage Tanks

Whereas, the State Board to Review Clains (hereinafter referred
to as the Board) Finds:

1

NRS 590.850 requires the operator of a storage tank who
elects to register in the Petroleum Fund to pay the annua
regi stration fee when required. A tank operator who fails
to pay the fee when required shall reinburse the Nevada
Di vision of Environnental Protection (NDEP) for any expense
incurred by NDEP in cleaning up a discharge from that
storage tank and for any third party liability resulting
fromthe discharge.

NAC 590.730(1) requires the tank registration fee to be
paid to the Division on or before October 1 of each year by
each tank operator. NAC 590.730(2) requires the Division
to bill the operator of a registered storage tank not |ess
than 30 days before the date the annual registration fee is
due.

NAC 590. 730(4) states:

After January 1, 1992, if a discharge froma
storage tank is discovered during a period
in which the annual registration fee for
t hat storage tank is del i nquent, t he
division will not use noney in the fund to
pay costs or damages resulting from any
di scharge fromthat storage tank

NRS 590. 730 defines discharge as, "...any release, |eaking
or spilling from a storage tank into water or soil, unless
the discharge is authorized by state or federal |aw "

I ndi cati ons of a discharge may or may not be present before

confirmatory |aboratory results are received. Such
i ndi cations may include, but not be |limted to, observation
of a petroleum sheen on groundwater, soil staining,
petrol eum odors, or field instrunment readings. Di schar ge

indicators are qualitative only and cannot be used to infer
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10.

11.

concentration | evels.

I ndications of a discharge are typically discovered once

excavation at a tank site has comenced. Excavati on
i ncludes soil trenching around a storage tank, soil boring
installation, nonitoring well installation, and any other

activity or nmethod used to assess the presence of a
di scharge froma storage tank

On sone past clains, operators of storage tanks and other
cl ai mants have requested Petroleum Fund Registration after
t hey have received indication (see Finding No. 5) of a tank
di scharge, but before the tank was renoved or closed in
place and before confirmatory |aboratory results were
recei ved.

NDEP has allowed a grace period beyond the COctober 1st due
date of approximately three nonths for tank operators who
were continuosly registered in the fund to re-register in
the fund. Since registration in the Fund is an optiona

mechani sm for Financial Responsibility (40 CFR 280), NDEP
has chosen to send additional invoices and not require a
denonstration of conpl i ance wth | eak det ection
requirenents wuntil after the grace period had |apsed.

Registrations in the Fund were considered to have expired
at the end of such grace peri od.

Operators who are not registered at any tinme during any
such grace period may be out of conpliance with the Federal
Under gr ound St or age Tank Regul at i ons for Fi nanci al
Responsibility, unless they are enploying another approved
financial responsibility mechani sm

Resol ution No. 94-023 (adopted by the Board on Novenber 30,
1994) requires the staff of the NDEP to recomend to the
Board a 20 percent reduction in reinbursenent for failure
to conply with the Financial Responsibility requirenments
(1.e., whenever a registration is received after Cctober
1).

Wth certain exceptions, NRS 590.870(2) and NAC 590.740
require all tank operators (who choose to register their
tanks) to have their tanks tested for |eak detection
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12.

pursuant to 40 CFR 280.40(c) and 40 CFR 280.43 before the
tanks may be registered for Petrol eum Fund cover age.

NDEP has required all tank operators who are requesting a
new registration, or who are requesting a re-registration
after a grace period (see Finding No. 8), to submt the
results of either tank tightness tests or |eak detection
monitoring pursuant to NRS 590.870(2) and NAC 590.740.
Tanks determ ned to have been |leaking prior to registration
in the Fund have not been allowed to be enrolled in the
Pet r ol eum Fund.
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THEREFORE BE | T RESOLVED:

The State Board to Review Clains adopts the followng policy
regarding the registration of storage tanks into the State
Pet r ol eum Fund:

1

Except for orphaned and abandoned tanks, an owner/operator
is ineligible to register or re-register (irrespective of
the remttance of a registration fee during an allowed
grace period) a storage tank for Petroleum Fund Coverage
once any activity or nethod used to assess the presence of
a discharge from a storage tank has commenced at a tank
site.

Activities and nethods used to assess the presence of a

di scharge from a storage tank shall include, but not be
l[imted to, soil trenching, soil boring installation
groundwater nonitoring well installation, investigating a

leak indicated from a failed tank tightness test or other
| eak detection method, and uncovering any portion of a tank
system

Any registration fee received on or after OCctober of each

year wll be classified as delinquent. Any di scharge
di scovered from Cctober 1 of any year up until the receipt
of a delinquent fee will not be eligible for reinbursenent

from the Petroleum Fund, pursuant to NRS 590.850 and NAC
590. 730( 4).

The Board shall allow a grace period from Cctober 1 through
Novenber 30 of each year to allow tank operators who were
registered wth the Fund during a previous registration
year to re-register a storage tank for the follow ng

regi stration year. The Board shall require only the
submttal of a registration fee during the grace period to
re-register a storage tank. Regi strations for all tanks

that have not been registered during the grace period
(i1.e., received to NDEP on or after Decenber 1) shall be
deened expired.

An operator who requests a new registration for a storage
tank, or who requests registration for a previously
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registered storage tank where the registration expired,
must submt to the NDEP either tank tightness test results
or verification of leak detection nonitoring for the
previous six-nonth period (or life of the tank, whichever
is less), pursuant to the conditions set forth in NAC
590. 740. Such information nust indicate a tight tank
(pursuant to 40 CFR 280) for adm ssion into the fund.
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6. Pursuant to Resolution No. 94-023, NDEP staff shall
recoomend to the Board a 20 percent reduction in
rei mbursenment for any discharge discovered at a facility
where the facility was out of conpliance wth the Federal
Fi nanci al Responsibility requirenents during the applicable
fiscal vyear. This excludes facilities whose fees were
remtted during a grace period for the sane fiscal year in
whi ch a di scharge was di scovered at the facility.

7. Contested itenms and all appeals of staff decisions wll be
deci ded by the Board.

|, John Haycock, Chairman, do hereby certify that the foregoing
is a full, true, and correct copy of a Resolution adopted by the
Nevada State Board to Review Clainms on April 12, 1995.

John Haycock, Chairman
State Board to Review O ai ns



