| TEM

SUBJECT:

DI SCUSSI ON:

STATE BOARD TO REVI EW CLAI M5

MEETI NG OF NOVEMBER 30, 1994
Las Vegas, Nevada

V. A

Proposed policy on the reduction in reinmbursenment
for failure to conply with regul atory gui delines

VWile a mpjority of underground storage tank

owners/operators fall into the category of being
in conpliance wth the regulations governing
underground storage tanks, a sub-popul ation
exists of owners/operators who are not in

conpl i ance.

Conpliance wth the regulatory requirenents
ensures t hat t he envi r onnent al damage
acconpanying a release and the concurrent
renedi ation costs will be held to a m ninmum I n
the absence of conpliance, the probability that
environmental damage and cost wll be larger
tends to increase. This is based on anal yses of
remedi ations within the State of Nevada and is
taken in the context of the entire underground
storage tank population as a whole, and not to
any one site.

The costs of cleanups have been greater where
ongoi ng contam nati on has been undetected and has
increased its boundaries over tine due to
gradient-driven mgration. To extend the
Petrol eum Fund benefits in an equitable and fair
manner, a determnation may be made as to what
contributions, if any, an owner/operator's action
or inactions my have nmade to the cleanup cost.
A key elenent in this determnation is the
owner/operator's conpliance wth the pollution
prevention provisions of the UST regul ations at
the time of and | eading up to | eak discovery.

The Board is required to deny all reinbursenents
for a claimwhen a person's actions are proximte
cause to a discharge to the environnent
(NRS 590.900(1)). However, the Board may choose
to apply a reduction in reinbursenent relative to
the inpact of a claimant's nonconpliance for



issues that are not proximate cause for a
di schar ge. In order to reduce staff bias, a
Board-directed reduction schedule is proposed.
Such a schedule could then be adjusted by the
Board at its discretion based upon the facts
warrant ed by each case.

A draft policy was distributed to all Certified

Envi r onnent al Consul tants in April, 1994.
Comments received were incorporated in a revision
that was re-distributed in August, 1994. The

draft policy presented at the Septenber 29, 1994,
Board neeting incorporated the comments received.

At its Septenmber 29, 1994, neeting, the Board
decided to defer decision on this issue until
after a designated task force neeting discussed
the issue further. The task force was formed in
order to discuss significant issues raised during
the neeting and to allow additional opportunity
for input.

The task force met on October 11, 1994, and
consi sted of menber s from industry, t he
consulting community, the Board, and NDEP
Consensus was achieved on many itens which have
been included in the revised draft policy.

However, significant issues which still remin
i ncl ude:
1. The use of a reinbursenent reduction when

ot her fines/enforcenment nechani sns exi st.

2. Reduci ng reinbursenent levels may |limt or
stop cl eanups.

3. Consul tants may feel t he I npacts of
rei nbursenent reductions since they often
del ay billings to coi nci de wth

rei nbursenents

4. Del aying inplenentation of a reinbursenent
policy to allow for additional regulatory
education for small owners in rural areas.

5. Using a fine-based penalty rather than a



reduction in reinbursenent.

RECOMMVENDATI ON: Adoption of Resolution No. 94-023 as proposed.



STATE BOARD TO REVI EW CLAI M5
RESOLUTI ON NO. 94-023

Resol ution to Adopt a Policy

Regardi ng the Reduction in Reinbursenment for Failure to Conply

wi th Regul atory Cuidelines

Wereas, the State Board to Review Clains (the Board) Finds:
1. NRS 590. 900(1) requires:

"Any person who, through willful or wanton
m sconduct , through gross negligence or
through violation of any applicable statute
or regulation including specifically any
state or federal standard pertaining to the
preparation or maintenance of sites for
st or age t anks, proxi matel y causes a
di scharge is liable to the division for any
cost in cleaning up the discharge or paying
for it to be cleaned up."

2. Non-conpliance to certain regulations may not necessarily
be proximate cause for a discharge as defined in Finding

No. 1, but may still result in increased costs for
remedi ati on.

3. Del ays in the discovery and/or remedi ation  of
contam nation may not be a proximte cause as defined

Finding No. 1, but may still result in increased costs for

site renedi ati on.

4. NRS 590.830(1) requires the Board to, "...review each claim
presented and authorize paynment to the extent warranted by

the facts of the case." [enphasis added]

5. Attachnment "A", which is made a part of this Resolution,
contains a Reinbursenment Reduction Schedule for failure to
conply with pertinent underground storage tank regul ations.

6. Attachnment "B", which is made a part of this Resolution,
contains the procedures for the staff of the Nevada

Di vision of Environnmental Protection Agency to inplenent
rei nmbursenent reduction policy.



THEREFORE BE | T RESOLVED:

1. That a determnation (using the procedures outlined

Attachnment "B" of this Resolution) be mde of claimnts
applying for reinbursenent from the State of Nevada

Petroleum Fund as to that claimant's conpliance to
under ground storage tank regul ati ons.
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2. That when a determ nation of non-conpliance is nade, the
staff of the Nevada D vision of Environnmental Protection
wll recormmend to the Board that any reinbursenent awarded

be reduced in accordance with the Rei nbursement Reduction
Schedul e specified in Attachnent "A" of this Resol ution.

3. That the Board reserves the right to adjust each staff
recomendati on based upon the facts of each case.

4. That the staff of the NDEP apply this policy on all
out st andi ng unrevi ewed rei nbursenent requests upon the date
of adopti on.

|, John Haycock, Chairman, do hereby certify that the foregoing
is a full, true, and correct copy of a Resolution adopted by the
Nevada State Board to Review C ains on Novenber 30, 1994.

John Haycock, Chairman
State Board to Review O ai ns



ATTACHVENT A

NEVADA STATE BOARD TO REVI EW CLAI M5
REI MBURSEMENT REDUCTI ON PCLI CY

Staff recommendations for reduction(s) in reinbursenent
wll be submtted to the State of Nevada Board to Review C ains
if a determnation of non-conpliance wth the Underground
Storage Tank Regulations is nade pursuant to the procedures in

Attachment B. Recommendations to the Board will be based on the
followng criteria:

Leaki ng Underground Storage Tank (LUST) Regul ati ons.

Non-conpliance with the LUST regul ations for preventing
petroleumrel eases will be assessed as foll ows:

LUST. 001 Failure to conmply with Rel ease Reporting,

| nvestigation and Confirmation. 40 CFR
280. 50 - 280. 53.

* 40 percent reduction

LUST. 002 Failure to conply with Rel ease Response and
Corrective Action. 40 CFR 280.60 - 280.65;
280. 67.

* 40 percent reduction
LUST. 003 Failure to comply with the Corrective Action
Pl an as evidenced by a Finding of Alleged

Violation. 40 CFR 280. 66.

* 40 percent reduction



ATTACHVENT A 2
Rei nbur senent Reduction Policy

Under ground Storage Tank (UST) Regul ati ons.

Non- conpliance at the tine of |eak discovery wth the UST
regul ations for preventing petroleum rel eases wll be
assessed as foll ows:

UST. 001 Failure to conply with UST Design, Construction
Installation, Notification, or Change in
Servi ce.

40 CFR 280.20 - 280.21; 280.70 - 280.71
* 10 percent reduction

UST. 002 Failure to comply with UST General Operating
Requi renments. 40 CFR 280. 30 - 280. 34

* 10 percent reduction

UST. 003 Failure to conmply with CGeneral Requirenents for
all UST Systens, Release Detection. 40 CFR
280.40 - 280. 45

* 20 percent reduction

UST. 004 Failure to conply with Qut-of-Service UST Systens

and Cl osure Requirenents. 40 CFR 280.72 -
280. 74.

* 10 percent reduction

UST. 005 Failure to conply with Financial Responsibility
when required. 40 CFR 280.90 - 280.111;
NRS 590. 850.
(Responsi bl e parties of tanks not enrolled in the
Petroleum Fund are not eligible for
rei mbur senent)

* 20 percent reduction
Note: \WWere non-conpliance was the proximate cause of a

di scharge to the environnent, the responsible party is not
eligible for rei nbursenent.



ATTACHVENT B

STATE BOARD TO REVI EW CLAI M5
REI MBURSEMENT REDUCTI ON PCLI CY - | MPLEMENTATI ON PROCEDURES

NON- COVPLI ANCE - definition

Non-conpliance is the determnation by NDEP staff that the
requi renent(s) of the regulation(s) cited ( 40 CFR 280; NAC 459)
has/ have not been fulfilled as described bel ow.

DATE OF LEAK DI SCOVERY - definition

Date of |eak discovery is the date that the responsible party
knew or should have known that there was contam nation caused as
a result of his tank system

CLAI' M REVI EW AND DETERM NATI ON

Prior to presentation to the Board, each claim and/or case
eval uation shall be reviewed by the technical case manager for
any factual evidence of non-conpliance existing at the tine of
or any time after |eak discovery.

The review process shall include but not be limted to the
revi ew of any

a. FOAV's, 14 day notices, or notification letters of non-
conpliance issued by a regulatory entity,

b. Information supplied by a regulatory entity or certified
envi ronnent al manager (CEM,

c. Information obtained froman inspection of the facility,

d. Statenents containing material facts.

The regulatory staff shall neke a determnation of conpliance
based on his/her review and send the owner a notification letter
of apparent non-conpliance as described in these procedures.

In the absence of information to the contrary, the facility wll
be determned to be in conpliance at the tine of, or after, |eak
di scovery.

The owner, with a copy to both the owner's agent and appropriate
regul atory staff, wll be advised by certified mil of a



ATTACHVENT B 2
| mpl ement ati on Procedures

determ nation of apparent non-conpliance no |less than 30 days
prior to presentation of a claimto the Board. This notification

will advise the owner that his clain(s) for reinbursement wll
not be presented to the Board until there has been resol ution of
the non-conpliance issue in accordance wth applicable

enf orcenent policy.



ATTACHVENT B 3
| mpl ement ati on Procedures

ACTION TAKEN FOR APPARENT NON COVPLI ANCE (LUST - | eaki ng
under ground st orage tank)

Upon meking the determnation that a facility is in apparent

non-conpliance, the regulatory entity wll notify the facility
owner in witing of this determnation and the reasons for such
determ nation based on policy. The owner will be allowed 15 days

to submt an intent to conply, and 90 days to conply.

At the end of 90 days, if such evidence has not been received by
the regulatory entity, a notification will be sent by certified
mail to the owner advising himthat he has been found to be non-
conpliant. This may result in the issuance of a Finding of
Al l eged Viol ati on (FQAV).

A LUST notification and a FOAV will contain the advisory that
the processing of any claim for reinbursenent will be del ayed
pending the receipt of a response from the owner, and any
Petrol eum Fund reinbursenent nmay be reduced for a FQAV or
determ nati on of non-conpliance.

ACTI ON TAKEN FOR APPARENT NON COWVPLI ANCE (UST - underground
storage tank)

Upon making the determnation (in accordance wth UST
regulations) that a federally regulated facility is in apparent

non-conpliance, the regulatory entity will notify the facility
owner in witing of this determnation and the reasons for such
determ nati on based on regul ations. The owner will be allowed 30

days to conply, submt an intent to conply, or show proof that
he was in conpliance.

At the end of 30 days, if such evidence has not been received by
the regulatory entity, notification wll be sent by certified
mail to the owner advising himthat he has been found to be non-
conpliant.

A UST notification will contain the advisory that the processing
of any claim for reinbursenrent wll be delayed pending the
receipt of a response from the owner, and any Petroleum Fund
rei moursement may be reduced for a determnation of non-
conpl i ance.



ATTACHVENT B 4
| mpl ement ati on Procedures

PRESENTATI ON TO THE BQOARD

The staff of the Petroleum Fund shall present to the Board, as
a non-consensual agenda item all clains where the claimreview
has resulted in a reinbursenment reduction recomendation. Al
rei mbursenent reduction recomendations wll be made according
to the schedul e of reductions as defined in Attachnent A

An owner may request and be granted a postponenent of the
presentation of his/her case to the Board at any tine.

BOARD DETERM NATI ON OF REI MBURSEMENT REDUCTI ON

Any rei nbursenent reduction determ ned by the Board shall becone
effective commencing with the claimsuch determ nation was made.

The reinbursement reduction wll also apply to all subsequent
clains for that case, unless otherw se directed by the Board.

Both the owner and the owner's agent wll be notified of the
Board' s acti on.

PROCEDURES FOR USI NG AND MODI FYI NG THE SCHEDULE OF RElI MBURSEMENT
REDUCTI ON RECOVIVENDATI ONS ( ATTACHVENT A)

At t achment A shall set forth the percentage reduction
recommendations that the staff of the Petroleum Fund shal
present to the Board.

In the case of nore than one non-conpliance determ nation, the
staff recommendation to the Board will list each as a separate
item for the Board's consideration and will recomend to the
Board that any reinbursenment awarded be reduced by the |argest
per cent age associated with any single item

Modi fication of attachnent A shall be by Board action.

Prior to any nodification becomng effective, a 90 day period
shall elapse from the tinme of the Board action revising
Attachnment A Any revision shall not be retroactive, but apply
only to those clainms submitted or reviewed by the Board fromthe
effective date onward

APPEAL



ATTACHVENT B 5
| mpl ement ati on Procedures

The Board to Review Clains is the final authority within the
NDEP of the reinbursenent awarded to each claimant. In cases of
di sagreenent with recommendations or conclusions made by the
staff of NDEP, the case will be placed on the agenda of a
regularly scheduled Board neeting so that evidence and other
information may be presented to the Board for their review



