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Resource Concepts Inc

July 30, 2024
Via Email
Zach Carter, Environmental Scientist {l|
Nonpoint Source Brance, Bureau of Water Quality Planning
Nevada Division of Environmental Protection

Paperless Submittal
NDEP401@ndep.nv.gov

Subject:  CWA Section 401 - Water Quality Certification
Heavenly Mountain Resort
Douglas County, Nevada

On-behalf of Heavenly Mountain Resort, please find enclosed a request for a Water Quality Certification
pursuant to Section 401 of the Clean Water Act for the Boulder Lift Replacement Project (Project). The
project is located along the Boulder Chair Lift at Heavenly Mountain Resort Ski Area, which is located on
private property in Douglas County, Nevada, Section 30, Township 13 North, Range 19 East within the
U.S. Geological Survey 7.5-minute topographic quad for South Lake Tahoe.

An Aquatic Resource Delineation Report has been prepared for the site and is provided under separate
cover.

In support of the request for project authorization, this packet includes supplemental information for
your review. Specifically, the following items are included within the Preconstruction Notification
Packet:

Attachment 1: Project Figures

Attachment 2: Project Description and Best Management Practices

Attachment 3  Site Photos

Attachment 4: Engineered Plans and Specifications

Attachment 5: Nationwide Permits

If | can be of any assistance or answer any questions regarding the project, please do not hesitate to
contact me.

Sincerely, e
JoAnne Michael, QSD, CPESC

Environmental Project Manager
Resource Concepts, Inc.

Enclosures
CARSON CITY Engineering « Surveying « Water Rights . de ste.2 LAKE IAH(;S
340 North Minnesota St. Resources & Environmental Services 276 Kingsbury Grade, Ste. 206, Stateline,
Carson City, NV 89703-4152 PO Box 11796, Zephyr Cove, NV 89448-3796
(775) 883-1600 - fax: (775) 883-1656 WwWw.rci-nv.com (775) 588-7500 -« fax: (775) 589-6333

2024-07-30 Ltr HMR Boulder Lft 401 WQC app.doc
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Department of Conservation & Natural Resources

Y ENVIRONMENTAL
.% Joe Lombardo, Governor
P ROT ECT I o N James A. Settelmeyer, Director
lennifer L. Carr, Administrator

Clean Water Act Section 401 Water Quality Certification Application

Please refer to the “Clean Water Act Section 401 Water Quality Certification Application Guidance” document for
assistance with completing this application.

A. Pre-Filing Meeting
Please provide the date that a pre-filing meeting was requested  May 15, 2024
from Nevada Division of Environmental Protection (NDEP)
Bureau of Water Quality Planning (BWQP).

Note: If a pre-filing meeting has not been requested, please
schedule a pre-filing meeting with NDEP BWQP.

B. Contact Information
Project Proponent Information

Company Name: Heavenly Mountain Resort Address: PO Box 2180, 224 Kingsbury Grade
Applicant Name: Shaydar Edelmann, Vice President / City: Stateline
General Manager
Phone: 775-586-2311 Fax: State: Nevada
Email: Shaydar.Edelmann@uvailresorts.com Zip Code: 89449
Agent Information
Company Name: Resource Concepts, Inc. Address: 340 North Minnesota
Agent Name: JoAnne Michael City: Carson City
Phone: 775-883-1600 Fax: 775-887-1656 State: Nevada
Email: joanne@rci-nv.com Zip Code: 89703

C. Project General Information
Project Location

Project/Site Name: Heavenly Mountain Resort Boulder Lift Name of receiving waterbody: Edgewood Creek, tributary to

Replacement Lake Tahoe

Address: 1 South Benjamin Drive Type of waterbody present at project location (select all that
apply):

[J Perennial River or Stream

[J Intermittent River or Stream
[J Ephemeral River or Stream
[ Lake/Pond/Reservoir

City: Stateline

County: Douglas

X Wetland
State: Nevad
ate: Nevada ] Other:
Zip Code: 89449
Latitude (UTM or Dec/Deg): 38.966286 Longitude (UTM or Dec/Deg): -119.889763

901 S. Stewart Street, Suite 4001 ¢ Carson City, Nevada 89701 ¢ p: 775.687.4670 o f: 775.687.5856 ¢ ndep.nv.gov
Printed on recycled paper - Revised: 11/15/2023
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Township: 13 North Range: 19 East

Project Details
Project purpose:

Describe current site conditions:

Attachments can include, but are not limited to, relevant site
data, photographs that represent current site conditions, or
other relevant documentation.

Describe the proposed activity including methodology of each
project element:

Internal Use Only:
NV401- -
Page 2 of 5

Section: 30 % Section: NE NW

The purpose of the Boulder Lift Replacement (proposed project)
is to improve the overall quality of the visitor experience while
at Heavenly Mountain Resort and to improve multi-season
visitor access. These are relevant to the Heavenly Master
Development Plan Amendment. The proposed project will
improve the guest experience by reducing lift ride time and
replace aging infrastructure.

The project area is located within Heavenly Mountain Ski Resort
and is the main lift loading from the Boulder Lodge. The base of
the lift terminal is located near the Boulder Lodge parking lot
and extends upslope approximately 2,900 If to the top terminal.
Based on the 2023 aquatic resource delineation (included with
application submittal) the alignment crosses through upland
forested mountain slopes intersected by Edgewood Creek and
abutting emergent / scrub-shrub wetlands.

See attached site photos in Attachment 3.

Heavenly Mountain Resort proposes to replace the existing fixed
grip triple chair Boulder lift, located within Heavenly Mountain
Resort, with a higher capacity detachable quad chair lift. The
proposed lift alignment and upper and lower terminal locations
will be in the same location as the existing lift alignment.
However, because the proposed lift will require new lift towers
to support the larger quad chairs and higher lift speed, the new
lift towers will be shifted in location along the alighment and the
maintained width of the lift corridor would be widened from 30
feet to approximately 36 feet.

The proposed project includes:

e [nstallation of BMPs for erosion and sediment control
pursuant to the Stormwater General Construction Permit and
SWPPP and the Tahoe Regional Planning Agency.

e Removal of existing towers along the alignment. Towers will
be cut at base and flown out via helicopter. Existing bases will
be abandoned in place.

e [nstallation of new towers along alignment.

e Construction of upper and lower lift terminals

e Site stabilization and restoration of temporary access roads.

Equipment to be used for activities within the wetland include:
excavator, compactor, loader, spider hoe and backhoe. The new
towers will be set with a helicopter. Concrete for footings may
be brought in by helicopter or truck along the existing and
temporary access roads.

See Attachment 2 for a detailed Project Description and Impact
Summary

901 S. Stewart Street, Suite 4001 ¢ Carson City, Nevada 89701 ¢ p: 775.687.4670 o f: 775.687.5856 ¢ ndep.nv.gov
Printed on recycled paper - Revised: 11/15/2023



Docusign Envelope ID: 3255B3AA-B5A2-42D0-8137-7ABD887DBCBC

Estimate the nature, specific location, and number of
discharge(s) expected to be authorized by the proposed
activity:

Provide the date(s) on which the proposed activity is planned
to begin and end and the approximate date(s) when any
discharge(s) may commence:

Provide a list of the federal permit(s) or license(s) required to
conduct the activity which may result in a discharge into
regulated waters (see mandatory attachments):

Provide a list of all other federal, state, interstate, tribal,
territorial, or local agency authorizations required for the
proposed activity and the current status of each authorization:

Total area of impact to regulated waterbodies (acres):

Total distance of impact to regulated waterbodies (linear feet):

Amount excavation and/or fill discharged within regulated
waters (acres, linear feet, and cubic yards):

Amount of dredge material discharged within regulated
waters (acres, linear feet, and cubic yards):

Describe the reason(s) why avoidance of temporary fill in
regulated waters is not practicable (if applicable):

Describe the Best Management Practices (BMPs) to be
implemented to avoid and/or minimize impacts to regulated
waters:

Examples include sediment and erosion control measures,
habitat preservation, flow diversions, dewatering, hazardous
materials management, water quality monitoring, equipment
or plans to treat, control, or manage discharges, etc.

Internal Use Only:
NV401- -
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The proposed project would result in 11,718 sf (0.27 ac) of
temporary impacts to wetlands (to be restored) and 540 sf (0.01
ac) of permanent impacts to wetlands.

See Attachment 1 - Figure 2 for location of impacts;
See Attachment 2 - Table 2-1 for summary of total impacts

Project start is anticipated for May 1, 2025 and to continue
through October 15, 2025.

NWP 33 — Temp Construction, Access and Dewatering

NWP 42 — Recreational Facilities

NWP 57 — Electric Utility Line and Telecommunications Activity
See Attachment 5

NDEP, BWPC - Temporary Working in Waterways Permit

TRPA - Recreation Permit

Nevada Stormwater General Construction Permit

Douglas County Building Permit

Approximately 0.27 acres (11,718 sf) of temporary impacts and
0.01 acres (540 sf) of permanent impacts to on-site wetlands
from replacement of the lift line, temporary access routes,
installation of a replacement power line, and construction
activities around the lift towers.

Temporary: Permanent:
353 CY excavation of soil
353 CY fill, soil back fill and
concrete footers.
Existing grade to be maintained
Temporary: Permanent:
0 0

The proposed new lift will be located along the existing lift
alignment to minimize disturbance from construction. The
spacing of lift towers along the alignment is specific to
manufacturer’s design specification and necessary for safe
operation of the lift. These towers cannot be shifted along the
alignment to avoid wetlands.

To reduce impacts to regulated wetlands and other jurisdictional
waters, the following BMPs and mitigation measures are
proposed.

e Prior to construction, the disturbance limits of the project site
will be identified and delineated with highly visible markers
such as pop fencing, flagging or a staked rope line. Heavy
equipment will not be allowed within the wetland outside of
the area of direct disturbance. Any temporary wetland

901 S. Stewart Street, Suite 4001 ¢ Carson City, Nevada 89701 ¢ p: 775.687.4670 o f: 775.687.5856 ¢ ndep.nv.gov
Printed on recycled paper - Revised: 11/15/2023
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Describe how the activity has been designed to avoid and/or
minimize adverse effects, both temporary and permanent, to
regulated waters:

Internal Use Only:
NV401- -
Page 4 of 5
crossings will be completed using temporary construction
mats to minimize soil compaction and vegetation disturbance.

e Staging areas will be restricted to previously disturbed areas

located at the Boulder Lodge parking area or at the bottom of

the North Bowl terminal.

Lift towers and concrete for tower footings will be flown in via

helicopter to minimize disturbance to wetlands.

Sediment barriers (filter fence, straw wattles or coir log) will be

placed around the downslope side of all construction staging

areas and downslope of active work areas. Sediment barriers
will be inspected on a weekly basis during construction for
damage and appropriate placement to reduce potential
erosion.

The top 6-8 inches of wetland sod will be salvaged and stored

on site and separated from other excavated materials. The

salvaged wetland sod will be kept moist and protected from
exposure to wind and shaded from sun until replaced.

Construction mats will be used to minimize soil compaction

and disturbance to existing vegetation within temporary

access roads through wetlands. Any rutting or significant
indentations identified during mat removal should be regraded
to match original elevation and contours and seeded in
accordance with Treatment C on plan sheet C4.

e Areas temporarily disturbed by construction activities will be
re-vegetated and stabilized through seeding of native seed mix
or through replacement of salvaged wetland sod.

e Construction activities within the wetland area are anticipated

to take 2-4 weeks. Use of construction mats would minimize

soil compaction and disturbance to existing vegetation from
construction equipment.

If necessary, removal of trees to widen the corridor would

occur over snow (greater than 24 inches depth). Trees would

be felled away from the wetlands to minimize disturbance. If
tree removal occurs during the breeding season, pre-
construction surveys for nesting migratory birds will be
completed within 300 feet of the project site.

e Roadways and staging areas used during construction will be

provided with dust abatement (water truck).

A site specific Stormwater Pollution Prevention Plan will be

prepared by qualified personnel and include best management

practices and weekly monitoring of BMP efficacy throughout
construction until the site is stabilized.

The proposed construction was designed to use the existing

Boulder Lift alignment to minimize new disturbance.

Construction access will be through existing access roads and

disturbance corridors where available. Prior to construction, all

access corridors and staging areas will be demarcated with
highly visible construction fencing to avoid impacts outside of

the project corridor. Temporary impacts to wetlands from

equipment access and power line trenching will be restored to pre
conditions.

901 S. Stewart Street, Suite 4001 ¢ Carson City, Nevada 89701 ¢ p: 775.687.4670 o f: 775.687.5856 ¢ ndep.nv.gov
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Describe any compensatory mitigation planned for this project The proposed activities will not result in a net loss of greater
(if applicable): than 0.10 acres, no mitigation is proposed.
D. Signature
Name and Title (Print): Phone Number: Date:
Shaydar Edelmann
y Jul-31-2024

VP and General Manager 775-586-2311

DocuSigned by:

757BC6C1B46048F .
Signature of Responsible Official

ATTACHMENTS

Attachment 1. Figures

Attachment 2. Detailed Project Description and Impact Summary Table
Attachment 3. Site Photos

Attachment 4. Project Engineered Plan Set

Attachment 5. CWA Section 404 Nationwide Permits
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July 22, 2024 Boulder Lift Replacement Project
CWA Section 401 WQC Application

Attachment 2: Project Description and Impact Summary Table

Project Description

Heavenly Mountain Resort proposes to replace the existing fixed grip triple chair Boulder lift, located at the
Boulder Base within Heavenly Mountain Ski Resort, with a high speed (2,200 PPH) quad chair lift. The

proposed lift alignment and the upper and lower terminal replacement locations will be in the same location as the
existing lift alignment. However, because the proposed lift will require 10 new, larger lift towers to support the
four-person chairs and higher lift speeds, the new lift towers will be shifted in location along the alignment and the
cleared lift corridor would be widened slightly from 30 feet to approximately 36 feet. The 10 new towers would be
located within the existing lift alignment but spaced at intervals set to achieve the maximum spans and as required
by the manufacturer for the specific lift design and site conditions.

Construction Access

Access to towers and new lift terminals would be from existing access roads and under the existing lift alignment
to the extent practicable. If necessary, temporary access routes through upland would be field fit to minimize
impacts to existing vegetation and removal of trees. Upon project completion, temporary access routes through
uplands would be reseeded with upland Seed Mix B shown in Table 2 of plan sheet C4. Limbs and tops of trees will
be lopped and scattered along the designated access routes to stabilize disturbed soils.

Temporary access routes through wetlands are required for construction access proposed towers 1, 9 and 10 and
the lower lift terminal as shown on Figure 2 and plan sheet C2, requiring 585 linear feet (8,150 sf / 0.19 ac) of
temporary impacts (see table below). To minimize soil compaction during construction, temporary access roads
through wetlands will utilize both light weight and heavy construction mats, depending on the specific
construction equipment being moved across the wetland. Construction at the lower terminal will require use of a
crane, which will be transported across the Boulder parking lot across the wetland to the lower terminal on a
temporary 130-ft access route (20-foot wide) wetland on a heavy-duty construction mat. Temporary access routes
to towers 1, 9, and 10 will utilize light weight construction mats for moving a spider hoe, utility trucks and ATVs to
each tower.

Installation of construction mats requires that woody vegetation (i.e. shrubs) be cut at or above ground level but
not uprooted in order to prevent disruption to the wetland soil structure and allow for regrowth upon removal of
mats. Matting would be removed by “backing” out of the site, removing mats one at a time. Any rutting or
significant indentations identified during mat removal would be restored to preconstruction elevation, taking care
not to compact soils, and seeded with a project specific native wetland seed mix in accordance with the
specifications on plan sheet C4.

Installation of Best Management Practices

Prior to construction, the disturbance limits within wetlands shall be identified and delineated with highly visible
barrier fencing, flagging, or a staked rope line. Heavy equipment would not be allowed with the wetland or stream
outside of the area of direct disturbance as shown on Figure 2. Any crossing of equipment through wetlands or
streams will be completed on existing roads or by using construction mat through wetlands.

A Stormwater Pollution Prevention Plan will be prepared by a qualified professional and include best management
practices (BMPs) and monitoring of BMP efficacy throughout construction until the site is stabilized. Erosion
control and vegetation fencing will align with Tahoe Regional Planning Agency (TRPA) standard details.

A complete list of BMPs is provided on page 4.

Attachment 2 -1
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July 22, 2024 Boulder Lift Replacement Project
CWA Section 401 WQC Application

Removal of Existing Lift Line and Terminals

There are currently 14 existing towers along the alignment, which would be cut at ground level by hand crews and
hauled away by helicopter. The existing concrete footers would be abandoned in place. Removal of the towers
would not require the use of heavy equipment within the wetland and no additional ground disturbance or fill
material would be placed within the wetland. These activities would have no direct impact on regulated waters.

The existing lower and upper terminals are located entirely within uplands (see attached Figure 2 and plan sheet
C5). Both terminals will be dismantled, hauled off-site, and disposed of at an approved disposal site. Access to the
upper terminal will be from existing summer access roads and a constructed access rooute at the lower base of the
terminal located entirely in uplands. There would be no impacts to regulated waters from construction of the new
upper terminal or operator booth (see photos in Attachment 3.

Access to the lower terminal would be from the staging area at Boulder Lodge. The 130 If ¢ 20 ft wide access route
would temporarily impact 2,600 sf (0.06 ac) of emergent wetland. Heavy duty construction mats would be temporarily
placed along the access route to minimize disturbance to soil and wetland vegetation from crossing of construction
equipment. Post construction, all mats will be removed. Matting would be removed by “backing” out of the site,
removing mats one at a time. Any rutting or significant indentations identified during mat removal would be

restored to preconstruction elevation, taking care not to compact soils, and seeded with a project specific native
wetland seed mix in accordance with the specifications on plan sheet C4.

Installation of New Lift Towers and Terminals

The new lift will require installation of 10 new towers. Due to the required tower spacing, two of the new towers
(towers 9 and 10) would be installed entirely within existing wetlands near the upper terminal and tower 1 would be
partially (40%) located within wetland near the lower terminal. Installation of each new tower requires temporary
disturbance to an area of 21’ x 46’ work area (966 sf) centered on the new tower location for the purposes of
excavation, temporary soil stockpiles, temporary storage of wetland sod to be replaced, and staging of necessary
construction equipment and personnel. Installation of each tower footing requires excavation of an approximate
15’ x 15 x 7.5’ pit in which the tower footing would be placed. Once excavated, the site is filled with 0.5 feet of
compacted aggregate base on which to set the footing. The 15’ x 15’ x 1.5’ concrete footing is poured in place,
allowed to cure, and the tower is flown in by helicopter and secured to the footing. Concrete for tower footings
will also be brought in by helicopter. Once the tower is in place and secured to the footing, the excavated pit is
backfilled with approximately five (5) feet of native soils and compacted to achieve pre-construction elevation and
contours. Total permanent disturbance from the 15’ x 15’ footers of towers 9 and 10 would 225 sf (0.005 ac) each,
and the permanent impact from the partial location of tower 1 would be 90 sf (0.002 ac) (see Impact Summary
Table below).

For installation of towers within wetlands, the following sequence of construction shall be followed:

e Install highly visible temporary fencing or flagging along the upper and lower limits of temporary wetland
disturbance (21‘ x 46’ or 966 sf).
e Install temporary fiber rolls on the down slope side of all areas to be temporarily disturbed.
e Remove and salvage wetland vegetation and sod to be disturbed by tower installation (approximate 15’ x
15’ area).
o  Prior to harvesting wetland sod, plants should be mowed to a height of four (4) inches and
should be moistened throughout the top six (6) inches.
o Wetland sod mats would be harvested with shovels, backhoe or a front-end loader. Sod would
be cut vertically to a minimum depth of at least six (6)-eight (8) inches.
= |fsodis to be lifted by hand, sod sections may be limited to one (1) foot by one (1) foot
sections.

Attachment2-2
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July 22, 2024 Boulder Lift Replacement Project
CWA Section 401 WQC Application

= |fsodis to be lifted by backhoe or front-end loader, the width should match the width
of the bucket or no greater than three (3) feet, such that the mats remain small enough
to manipulate by hand for final placement.

o Lift or scalp the sod from the subgrade with a horizontal cutting motion and immediately transfer
to prepared storage areas within the 21’ x 46’ temporary construction area around each tower.
Storage areas should be located in shaded areas and protected from wind to the extent
practicable.

o Salvaged wetland topsoil will be placed with roots down on a plastic mat and protected from
direct sun and wind. The perimeter of the sod shall be wrapped with wetted burlap and kept
moist until the tower is installed and the excavated area backfilled.

e Excavate for new tower footing (15’ x 15’ x 1.5’deep) and install tower as described above.

o If nuisance water is encountered, install dewatering system as shown on plan sheet C9.

e  Backfill above footings and within excavated area with native soils to a minimum depth of five (5) feet.
e Compact and grade backfill to six (6) inches below preconstruction elevation.
e Replace wetland sod.

o Prior to replacement of wetland sod, subgrade should be saturated to a minimum depth of four
(4) inches.

Start replacement of sod mats on the upslope edge of disturbance and work down slope.

o Sod mats should fit tightly. Do not leave large gaps between sections. If there are voids between
sod sections, they should be filled with native soil and firmly tamped or rolled to eliminate air
pockets. Immediately water the sodded areas post placement.

o Final restored wetland elevation should match that of adjacent undisturbed areas.

The duration of construction activities for installation of new towers within wetlands is anticipated to be five (5)
work days at each tower (ten days total). Any excavated soil material unsuitable as backfill will be hauled off-site to
an approved disposal site or used as fill for other upland project sites on mountain.

Upon completion of work within wetlands, temporary construction mats and boundary flagging will be removed.

Installation of New Lift Terminals

Both the upper and lower lift terminals will be constructed within the location of the exiting terminals. Each
terminal will consist of two (2) sets of towers on footings excavated uplands.

Grading and access to the upper terminal is located entirely within uplands and will not result in any new
disturbance to wetlands (see plan sheets 5 and 6). Grading and construction of the lower terminal will result in
2,400 sq (0.05 ac) of temporary impacts for equipment access during site excavation and temporary staging of
excavated material.

Once the bottom lift terminal is set, the existing power line will be replaced to provide appropriate power for the
new lift and increase reliability of operations. The new power line will installed along the existing trench alignment,
resulting in 130 linear feet (390 sf / 0.009 ac) of temporary impact to emergent wetland. The typical trench depth
would be 48-inches deep with a width of approximately 36-inches. The electrical cables would be placed inside a
six (6)-inch PVC conduit at the bottom of the trench atop six (6)-inches of bedding material. The trench will be
backfilled with native soils and compacted. Final elevation of power line trench will be restored to that of adjacent
wetland and will not facilitate drainage. Within wetlands, the top 6-12 inches of wetland soil will be salvaged and
replaced.

Upland Stabilization

All areas of temporary disturbance to uplands during installation of the upper and lower lift terminals, installation
of towers located in uplands, and for construction of temporary access roads through upland areas will be
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July 22, 2024 Boulder Lift Replacement Project

CWA Section 401 WQC Application

stabilized specifications shown on plan C4. All upland revegetation treatments will be installed per plans and
specification and shall consist of wood chip incorporation in the top 12 inches of soil, seeding, and pine needle /
wood chip mulch application to a loose depth of two inches. See plan sheet C4.

Construction Equipment

Equipment to be used for activities within the wetland include:

excavator,
compactor,
loader,
backhoe,
crane, and
spider hoe.

Best Management Practices

Boulder Parking Lot Staging Area BMPs:

ok wnNE

8.

The Boulder parking lot will be used for staging the ski lift materials.

All staging equipment and material will be stored on existing paved areas.

Any containers storing hazardous liquid will have secondary containment.

Existing drop inlets will be surrounded by weighted fiber rolls or filter berms.

Drip pans will be placed under construction equipment when not actively in use.

Stockpiled materials will be surrounded by weighted fiber rolls or filter berms and covered when not
actively in use.

Additional requirements in the stormwater pollution prevention plan will be implemented.
Contractor shall exclude the public from staging areas for public health and safety.

Temporary BMPs:

A Stormwater Pollution Prevention Plan will be prepared by qualified personnel and include BMPs and
monitoring of BMP efficacy throughout construction until the site is stabilized.

Vegetation protective boundary fencing shall be placed and maintained to clearly identify construction
limits and temporary access routes. Protective fencing will not be required on lift line corridors or near
helicopter operations.

Vegetation protective fencing will be placed to clearly identify “no access” areas, including wetland.
Prior to construction, the disturbance limits temporary access roads and the limits of disturbance around
each tower (21’ x 46’) will be identified and delineated with highly visible markers such as pop fencing,
flagging or a staked rope line. Heavy equipment will not be allowed within the wetland outside of the area
of direct disturbance. Any authorized temporary access routes or construction activities within wetlands
will be completed using temporary construction mats to minimize soil compaction and vegetation
disturbance.

Install temporary sediment barriers (filter fence, pine needle wattles or coir log) around the downslope
side of all construction staging areas and downslope of active work areas as shown on plans and field fit
by Engineer.

Sediment barriers will be inspected on a weekly basis during construction for damage and appropriate
placement to reduce potential erosion.

Concrete wash outs would be located on site at boulder parking lot and one in the vicinity of top station
as shown on plans.

Fueling restricted to Boulder Lodge parking area.
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July 22, 2024 Boulder Lift Replacement Project
CWA Section 401 WQC Application

e Wetland sod shall be salvaged in accordance with Treatment D on plan sheet C4. The top 6-8 inches of
wetland sod will be salvaged and stored on site and separated from other excavated materials. The
salvaged wetland sod will be stored on impenetrable surface or plastic, covered in wet burlap to be kept
moist and to protect from exposure to wind and shaded from sun.

e Non wetland topsoil and organic litter will be conserved throughout the project area by stockpiling
topsoils separately from other excavated soils. Both sod and topsoil will be salvaged and replaced as
specified in plan sheet C4. Topsoil stockpiles will be inspected and covering repaired weekly during
construction. No stockpiles will be located within SEZ or wetlands.

e If necessary, removal of trees to widen the corridor would occur over snow (greater than 24 inches depth)
to extent practicable. Trees would be felled away from the wetlands to minimize disturbance. If tree
removal occurs during the breeding season, pre-construction surveys for nesting migratory birds will be
completed within 300 feet of the project site.

e Roadways and staging areas used during construction will be provided with dust abatement (water truck).

e Salvage and replace topsoil in accordance with Treatment A outline in plan sheet C4 to facilitate
revegetation and site stabilization post construction.

e All areas temporarily disturbed by construction activities will be re-vegetated and stabilized through
seeding of native seed mix or through replacement of salvaged wetland sod as specified in plan sheets C4.
All temporary access routes will be decommissioned and restored to preconstruction contours.

Attachment2-5
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July 22, 2024 Boulder Lift Replacement Project

CWA Section 401 WQC Application - DRAFT

Table 2-1. Impact Summary Table

The proposed project would result in 11,718 SF (0.27 ac) of temporary impacts and 540 SF (0.01 ac) of permanent impacts within an emergent — scrub shrub
wetlands. All temporary impacts to wetlands would be restored to pre-construction conditions prior to project completion as described in the project
description in Attachment 1.

Aquatic Activity Temporary Permanent Cut Fill Net
Resource* Impact Area Impact Area (CY) (CY) (CY)
AR-1: scrub-shrub | Tower 1 ‘— 40% W|th|'n wetland 296 SF 90 SE
/ emergent wtld 15’ x 15’ x 1.5’ footing (permanent) (0.007 ac) (0.002 ac) 49 49 0
Within 21’ x 46’ temp disturbance ) i
AR-1: scrub-shrub | Tower 9
/ emergent wtld 15’ x 15’ x 1.5 ft footing (permanent) (0731175;) (ozggssaFc) 123 123 0
Within 21’ x 46’ temp disturbance ) i
AR-1: scrub-shrub | Tower 10
/ emergent wtld 15’ x 15’ x 1.5” footing (permanent) (0731175;) (Ozozgssgc) 123 123 0
Within 21’ x 46’ temp disturbance ) i
AR-1: scrub-shrub | Temporary wetland access routes to Towers 9 4450 SF 0 0
/ emergent wtld | and 10 (445’ x 10°) (0.102 ac)
AR-1: scrub-shrub | Temporary wetland crossing mid lift (10’ x 10’) 100 SF 0 0 0 0
/ emergent wtld (0.002 ac)
AR-1: scrub-shrub | Lower terminal 2600 SF 0 0 0 0
/ emergent wtld Temporary access (130’ x 20°) (0.06 ac)
AR-1: scrub-shrub | Lower terminal 2400 SF 0 0 0 0
/ emergent wtld Temporary construction impacts (0.050 ac)
AR-1: scrub-shrub | Lower terminal power line replacement 390 0 58 58 0
/ emergent wtld 130'x3’'x4’ (0.009 ac)
11,718 SF 540 SF
Total 0.27 ac (0.012 ac) 353 353 0

*Wetland impacts based on 2022 Aquatic Resource Delineation.
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July 22, 2024 Boulder Lift Replacement Project
CWA Section 401 WQC Application
DIRECTION 38.95790°N ACCURACY 5 m
54 deg(T) 119.89365°W DATUM NAD83
S i - —-—

Heavenly Boulder Lift 2022-07-19
Replacement 09:22:51-07:00
Photo 1. The existing Boulder Lift upper terminal to be replaced in it’s existing location.
Entire terminal is located in uplands and access to site will be through existing summer
access road.

DIRECTION 38.95819°N ACCURACY 5"m
117 deg(T) 119.89380°W DATUM NAD83

Heavenly Boulder Lift 2022-087-19
Replacement 09:40:30-07:00
Photo 2. Existing Boulder Lift upper terminal to be replaced in existing location. A temporary
access route will be constructed on down slope side during construction. No impacts to
regulated waters from replacement of the upper terminal.

Attachment3 -1
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July 22, 2024 Boulder Lift Replacement Project
CWA Section 401 WQC Application

DIRECTION 38.958082N ACCURACY 5 m
49 deg(T) 119489350% DATUM NADS3

Heavenly Boulder Lift . 2022-07-19
Replacement 09:23:39-07:00

Photo 3. Existing lift tower within wetland to be removed (shown in background). Tower
will be cut at base and flown from site. Location of proposed new tower 10 will be located
within a similar location creating 741 sf of temporatry impact during construction, to be
restored, and 225 sf of permanent wetland from location of the tower footing (15”x 15%). A
temporary access route utilizing construction mats will be located under lift alignment and
will be restored upon project completion.

DIRECTION 38.95824°N ACCURACY 5 m
56 deg(T) 119.89393°W DATUM NADS3

% L
L]

2022-07-19

Heavenly Boulder Lift

Replacement 09:48:58-07:00
Photo 4. Overview of the existing upper lift alignment. Existing towers to be cut at base and
flown out. Existing buried footers to be abandoned in place. Location of proposed new
towers 9 and 10 would be located within wetland (See Figure 2 in Attachment A), resulting in
225 sf of permanent disturbance for each tower footing.

Qverview
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July 22, 2024 Boulder Lift Replacement Project
CWA Section 401 WQC Application

DIRECTION 38.95957°N ACCURACY 5 m
16 deg(T) 119.89283°W DATUM NAD83

Heavenly Boulder Lift 2022-87-19
Replacement 11:08:58-07:00
Photo 5. Construction access will utilize existing routes and disturbance corridors through
upland forest when available.

Through upl FO

DIRECTION 38.96175°N ACCURACY 5 m
119.89174°W DATUM NAD83

T

TR0y

Wetland boundary

2022-07-19
11:45:18-07:00
Photo 6. Overview of existing lift alignment spanning wetland area AR-1: scrub-shrub /
emergent wetland, similar to proposed new alignment.

Heavenly éohu'ider Lif
Replacement
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July 22, 2024 Boulder Lift Replacement Project
CWA Section 401 WQC Application

DIRECTION 38.96602°N ACCURACY 5 m
203 deg(#) 119.89005°W DATUM NAD83

Heavenly Boulder Lift oy 2022-07-19
Replacement Dye v acy 14:59:41-07:00
Photo 7. Location of existing lower lift terminal within uplands adjacent to AR-1: scrub-
shrub / emergent wetland.

DIRECTION 38.96583°N ACCURACY 5 m
210 deg 119.89037°W ) DATUM NADS3

R = 1 *g‘ﬁhi‘% i 7. i P T

Heavenly Boulder Lift 2022-07-19

Replacement 14:29:39-07:00

Photo 8. Existing lower lift terminal. The base elevation of terminal is located
approximately two feet in elevation above adjacent wetland. Construction of new lift
terminal would be located in uplands but create temporary impacts (2,400 sf) during
excavation of footing. Wetland sod to be salvaged and replaced. No permanent impacts
from replacement of the lower lift terminal. See table 2-1 in Attachment 2.

7‘ -;v'..l 3
Wetland boundary
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July 22, 2024 Boulder Lift Replacement Project
CWA Section 401 WQC Application

DIRECTION 38.96607°N ACCURACY 5 m
351 deg(T) DATUM NADS83
- - L e £ 1 [

Heavenly Boulder Lift 2022-07-19
Replacement 14:49:36-07:00
Photo 9. Project proposes to replace approximately 130 linear feet of an existing power line
from the boulder lot through existing emergent wetland to the new lower lift terminal. Upon
completion, the utility line trench will be back filled, wetland sod replaced, and temporary
impacts to wetland will be restored to preconstruction elevation. No permanent impacts
from replacement of existing power line.

Attachment3 -5
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2021 Nationwide

Permit Summary

33 CFR Part 330; Issuance of Nationwide
Permits — February 25, 2022

U S Army Corps of
Engineers
Sacramento District

33. Temporary Construction, Access, and Dewatering.
Temporary structures, work, and dischargesof dredged or fill
material, including cofferdams, necessary for construction
activities oraccess fills ordewatering of constructionsites,
provided thatthe associated primary activity is authorized by the
Corps of Engineers orthe U.S. Coast Guard. This NWP also
authorizestemporary structures, work, and discharges of
dredged or fill material, including cofferdams, necessary for
constructionactivities nototherwise subject tothe Corps or U.S.
Coast Guard permit requirements. Appropria te measures must be
takento maintain near normal downstream flows and to
minimize flooding. Fill must consist of materials, and be placed
in a manner, thatwill not be eroded by expected high flows. The
use of dredged materialmay be allowed if the district engineer
determines that it will not causemore thanminimal adverse
environmental effects. Following completion of construction,
temporary fillmust be entirely removed to anarea thathasno
waters of the United States, dredged material must be returned to
its originallocation, and the affected areas must be restored to
pre-construction elevations. The affected areas mustalsobe
revegetated, as appropriate. This permit does not authorizethe
use of cofferdams to dewater wetlands or other aquatic areas to
change theiruse. Structures left in placeafter constructionis
completed require a separatesection 10 permit if located in
navigable waters of the United States. (See 33 CFR part 322.)

Notification: The permittee must submit a pre-construction
notification to the district engineer prior to commencing the
activity if the activity is conducted in navigable waters of the
United States (i.e., section 10 waters) (see general condition 32).
The preconstruction notification must include a restoration plan
showinghow alltemporary fills and structures willbe removed
and the area restored to preproject conditions. (Authorities:
Sections 10 and404).

A. Regional Conditions

1. Regional Conditions for California

2. Regional Conditions for Nevada and Utah

B. Nationwide Permit General Conditions

Note: To qualify for NWP authorization, the prospective
permittee must comply with the following general conditions, as

applicable, in addition to any regional or case-specific conditions
imposed by the division engineer or district engineer.
Prospective permittees should contactthe appropriate Corps
district office to determine if regional conditions have been
imposedon anNWP. Prospective permittees should also contact
the appropriate Corps district office to determinethe status of
Clean Water Act Section 401 water quality certification and/or
Coastal ZoneManagement Act consistency foran NWP. Every
person who may wish to obtain pemit authorization under one
or more NWPs, orwho is currently relyingon anexisting or
prior permit authorizationunder one ormore NWPs, has been
and is on notice that all of the provisions 033 CFR330.1
through 330.6 apply to every NWP authorization. Note
especially 33 CFR330.5 relating to themodification,
suspension, orrevocation ofany NWP authorization.

0 1.

[J (a) Noactivity may cause morethan a minimal
adverseeffect onnavigation.

] (b) Any safety lights and signals prescribed by the
U.S. Coast Guard, through regulations or otherwise, must
be installed and maintained atthe pemittee's expense on
authorized facilities in na vigable waters of the United
States.

Navigation.

J  (c) The permittee understands and a grees that, if
future operations by the United States require the
removal, relocation, or other alteration, of the structure or
work herein authorized, orif, in the opinion of the
Secretary of the Army orhis orherauthorized
representative, said structure or work shall cause
unreasonable obstructionto the freenavigation of the
navigable waters, the permittee will be required, upon due
notice fromthe Corps of Engineers, to remove, relocate,
or alterthe structural work or obstructions caused thereby,
without expense to the United States. No claim shallbe
madeagainst the United States on account ofany such
removal oralteration.

[l 2. Aquatic Life Movements. No activity may
substantially disruptthe necessary life cycle movements of
those species ofaquatic life indigenous to the waterbody,
including those species that normally migrate through the area,
unless the activity's primary purpose is to impound water. All
permanent and temporary crossings of waterbodies shallbe
suitably culverted, bridged, or otherwise designed and
constructed to maintain low flows to sustain themovementof
those aquatic species. 1fabottomless culvertcannot be used,
then the crossing should be designed and constructed to
minimize adverse effects to aquatic life movements.

[0 3. Spawning Areas. Activities in spawningareas during
spawning seasons must be avoided to the maximum extent
practicable. Activities that result in the physical destruction (e.g.,
through excavation, fill, or downstream smotheringby

BUILDING STRONG®

U.S. ARMY CORPS OF ENGINEERS — SACRAMENTO DISTRICT
1325 J ST. — SACRAMENTO, CA 95814
www.spk.usace.army.mil

www.facebook.com/sacramentodistrict

www.youtube.com/sacramentodistrict

www. twitter.com/USACE Sacramento

www.flickr.com/photos/sacramentodistrict
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substantial turbidity) of animportantspawning area arenot
authorized.

[0 4. Migratory Bird Breeding Areas. Activities in waters
of'the United States that serveas breeding areas for migratory
birds must be avoided to the maximum extent practicable.

[0 5. Shellfish Beds. No activity may occurin areas of
concentrated shellfish populations, unless the activity is directly
related to a shellfish harvesting activity authorized by NWPs 4
and 48, oris a shellfish seeding or habitat restoration activity
authorizedby NWP27.

[0 6. Suitable Material. No activity may use unsuitable
material (e.g., trash, debris, carbodies, asphalt, etc.). Material
used for construction or discharged must be free from toxic
pollutants in toxic amounts (see section 307 ofthe Clean Water

Act).

[0 7. Water Supply Intakes. No activity may occurin the
proximity of a public water supply intake, except where the
activity is for the repair or improvement of public water supply

intake structures or adjacent bank stabiliza tion.

[0 8. Adverse Effects From Impoundments. Ifthe activity
creates an impoundment of water, adverse effects to the aquatic
system due to accelerating the passage of water, and/or
restricting its flow must be minimized to the maximum extent
practicable.

[J 9. Managementof Water Flows. To the maximum extent
practicable, the pre-construction course, condition, capacity, and
locationof open waters must bemaintained for each activity,
including stream channelization, storm water management
activities, and temporary and permanent road crossings, except
asprovidedbelow. Theactivity must be constructed to withstand
expected high flows. Theactivity must not restrictor impede the
passage of normal or high flows, unless the primary purpose of
the activity is to impound water or manage high flows. The
activity may alter the pre-construction course, condition,
capacity, andlocation of open waters if it benefits the aquatic
environment(e.g., streamrestoration or relocation activities).

[0 10. Fills Within 100-Year Floodplains. Theactivity must
comply with applicable FEM A-approved state orlocal

floodplain managementrequirements.

1 11. Equipment. Heavy equipment working in wetlands or
mudflats mustbe placed on mats, or other measures must be
takento minimizesoil disturbance.

[ 12. Soil Erosion and Sediment Controls. Appropriate soil
erosion and sediment controls mustbe usedand maintained in
effective operating condition during construction, and all
exposedsoilandotherfills,as well as any work below the
ordinary high water mark or high tide line, must be permanently
stabilized atthe earliest practicable date. Permittees are
encouraged to perform work within waters of the United States
during periods of low-flow orno-flow, or during low tides.

1 13. Removalof Temporary Fills. Temporary structures
must be removed, to the maximum extent practicable, a fter their
use has beendiscontinued. Temporary fills must be removed in
theirentirety and the affected areas returned to pre-construction
elevations. Theaffected areas must be revegetated, as

appropriate.

[l 14. Proper Maintenance. Any authorized structure or fill
shallbe properly maintained, including maintenance to ensure
public safety and compliance with applicable NWP general
conditions, as wellas anyactivity-specific conditions added by
the district engineer to an NWP authorization.

[0 15. Single and Complete Project. The activity mustbe a
single and complete project. The same NWP cannot be used
more thanonce forthesame single and complete project.

[0 16. Wildand Scenic Rivers.

L1 (a) NoNWP activity may occurin a component ofthe
National Wild and Scenic River System, orin a river
officially designated by Congress as a “study river” for
possible inclusion in the system while the riveris in an
official study status, unless the appropriate Federal agency
with direct management responsibility forsuch river, has
determined in writing that the proposed activity will not
adversely affect the Wild and Scenic River designation or

study status.

LI (b) Ifa proposed NWPactivity will occurin a
component ofthe National Wild and Scenic River System,
or in a river officially designated by Congress as a “study
river” forpossible inclusion in the system while the riveris
in an official study status, the permittee must submit a pre-
constructionnotification (see general condition32). The
district engineer will coordinatethe PCN with the Federal
agency with directmanagementresponsibility for thatriver.
Permittees shallnot begin the NWP activity until notified by
the district engineer thatthe Federal agency with direct
management responsibility forthat river has determined in
writing that the proposed NWP activity will not adversely
affect the Wild and Scenic River designation or study status.

I (c) Information on Wild and Scenic Rivers may be
obtained from the appropriate Federal land management
agency responsible for the designated Wild and Scenic
Riverorstudy river (e.g., National Park Service, U.S. Forest
Service, BureauofLand Management, U.S. Fish and
Wildlife Service). Information on these rivers is also
available at: https://www.rivers.gov/.

[0 17. Tribal Rights. No activity orits operation may impair
reserved tribalrights, including, but notlimited to, reserved
waterrights and treaty fishing and hunting rights.

[1 18. Endangered Species.

[J (a) Noactivity is authorized under any NWP which
is likely to directly orindirectly jeopardize the continued
existence ofa threatened or endangered species ora
species proposed for such designation, as identified under
the Federal Endangered Species Act (ESA), or which will
directly orindirectly destroy oradversely modify
designated critical habitat or critical habitat proposed for
such designation. No activity is authorized under any
NWP which “may affect” a listed species or critical
habitat,unless ESA section 7 consultation addressing the
consequences ofthe proposed activity on listed species or
critical habitat has been completed. See 50 CFR 402.02
forthe definition of“effects of theaction” forthe
purposes of ESA section 7 consultation,as wellas 50
CFR 402.17, which provides further explanation under
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ESA section 7 regarding “activities that are reasonably
certain to occur’’and “consequences caused by the

proposedaction.”

[l (b) Federalagencies should follow theirown
procedures for complying with the requirements of the
ESA (see 33 CFR 330.4(f)(1)). If pre-construction
notification is required for the proposed activity, the
Federal permittee mustprovide the district engineer with
the appropriate documentation to demonstrate compliance
with those requirements. The district engineer will verify
that theappropriate documentation has been submitted. If
the appropriate documentation has not been submitted,
additional ESA section 7 consultation may be necessary
forthe activity and therespective federal agency would
be responsible for fulfilling its obligation under section 7
ofthe ESA.

[0 (c) Non-federal permittees mustsubmit a pre-
constructionnotification to the district engineer if any
listed species (or species proposed for listing) or
designated critical habitat (or critical habitat proposed
such designation) mightbe a ffected oris in the vicinity of
the activity, orif the activityis located in designated
critical habitat or critical habitat proposed for such
designation, andshallnot begin work onthe activity until
notified by the district engineer that the requirements of
the ESA have been satisfied and thatthe activity is
authorized. Foractivities that might affect Federally -listed
endangered orthreatened species (or species proposed for
listing) ordesignated critical habitat (or critical habitat
proposed for such designation), the pre-construction
notification mustinclude thename(s) ofthe endangered
or threatened species (or species proposed for listing) that
might be affected by the proposed activity or that utilize
the designated critical habitat (or critical habitat proposed
forsuch designation) that might be affected by the
proposedactivity. The district engineer will determine
whetherthe proposed activity “may affect” or will have
“no effect”to listed species and designated critical habitat
and will notify the non-Federal applicant ofthe Corps’
determination within 45 days of receipt ofa complete pre-
constructionnotification. For activities where the non-
Federalapplicant has identified listed species (or species
proposed for listing) or designated critical habitat(or
critical habitat proposed for such designation) thatmight
beaffected orisin the vicinity of the activity, and has so
notified the Corps, the applicant shallnot begin work until
the Corps has provided notification thatthe proposed
activity willhave “noeffect” on listed species (or species
proposed for listing or designated critical habitat (or
critical habitat proposed for such designation), or until
ESA section 7 consultation or conferencehas been

O

asdefinedunderthe ESA.In the absence of separate
authorization (e.g.,an ESA Section 10 Permit, a
Biological Opinion with “incidental take” provisions, etc.)
from the FWS orthe NMFS, the Endangered Species Act
prohibits any personsubject to the jurisdiction of the
United States to take a listed species, where "take" means
to harass, harm, pursue, hunt, shoot, wound, kill, trap,
capture, orcollect, orto attemptto engagein any such
conduct. Theword “ham” in the definition of “take"
means anact whichactually kills or injures wildlife. Such
an act may includesignificant habitatmodification or
degradation where it actually kills or injures wildlife by
significantly impairing essential behavioral patterns,
includingbreeding, feeding or sheltering.

I (f) Ifthenon-federal permittee hasavalid ESA
section 10(a)(1)(B) incidental take permit with an
approved Habitat Conservation Plan fora project ora
group of projects thatincludes the proposed NWP
activity, the non-federal applicant should provide a copy
ofthat ESA section 10(a)(1)(B) permit with the PCN
required by paragraph (c¢) of this general condition. The
district engineer will coordinate with the agency that
issued the ESA section 10(a)(1)(B) permit to determine
whetherthe proposed NWP activity and the associated
incidental take were considered in the internal ESA
section 7 consultation conducted for the ESA section
10(a)(1)(B)permit. Ifthat coordination results in
concurrence from the agency thatthe proposed NWP
activity and theassociated incidental take were
consideredin the internal ESA section 7 consultation for
the ESA section 10(a)(1)(B) permit, the district engineer
doesnotneed to conducta separate ESA section 7
consultation fortheproposed NWP activity. The district
engineer will notify the non-federal applicant within 45
daysofreceipt ofa complete pre-construction notification
whetherthe ESA section 10(a)(1)(B) permit covers the
proposed NWP activity or whether additional ESA
section 7 consultationis required.

0 (g) Information onthe locationof threatenedand
endangered species and their critical habitatcan be
obtained directly from the offices of the FWS and NMFS
or their world wide web pages at https:/www.fws.gov/or
https:/www.fws.gov/ipac/ and
https://www.fisheries.noaa.gov/topic/endan gered-species-
conservationrespectively.

19. Migratory Birds and Bald and Golden Eagles. The

permitteeis responsible for ensuring that an action authorized by
an NWP complies with the Migratory Bird Treaty Act andthe
Bald and Golden Eagle Protection Act. The pemittee is
responsible for contacting theappropriatelocal office of the U.S.

Fish and Wildlife Service to determine what measures, if any,
are necessary orappropriate to reduce adverse effects to
migratorybirds or eagles, including whether "incidental take"
permits are necessary and available under the Migratory Bird
Treaty Act or Bald and Golden Eagle Protection Act fora
particularactivity.

completed. If the non-Federal applicant has not heard
back fromthe Corps within 45 days, the applicant must

still wait fornotification from the Corps.

[0 (d) Asaresultofformalorinformal consultationor
conference with the FWS or NMFS the district engineer

may add species-specific permit conditions to the NWPs. O 20. Historic Properties

[l (e) Authorization ofanactivity byanNWP doesnot
authorize the “take” of a threatened or endangered species
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0 (a) No activityisauthorized underany NWP which

may havethe potential to causeeffects to properties
listed, or eligible forlisting, in the National Register of
Historic Places until the requirements of Section 106 of

the National Historic Preservation Act (NHPA) have been

satisfied.

[0 (b) Federalpermittees should follow their own
procedures for complying with the requirements of

section 106 of the National Historic Preservation Act (see

33 CFR 330.4(g)(1)). If pre-construction notification is
required forthe proposed NWP activity, the Federal
permittee must provide thedistrict engineer with the
appropriate documentation to demonstrate compliance

with those requirements. The district engineer will verify
that theappropriate documentation has been submitted. If

the appropriate documentation is not submitted, then
additional consultationunder section 1 06 may be
necessary. Therespective federal agency is responsible
for fulfilling its obligation to comply with section 106.

O (c¢) Non-federal permittees mustsubmit a pre-
construction notification to the district engineer if the

NWP activity might have the potential to cause effects to
any historic properties listed on, determined to be eligible

forlisting on, or potentially eligible for listing on the

National Register of Historic Places, including previously

unidentified properties. Forsuchactivities, thepre-
constructionnotification muststate which historic
properties mighthave the potential to be affected by the
proposed NWP activity orinclude a vicinity map
indicatingthe location ofthe historic properties orthe
potential for the presence of historic properties.
Assistance regarding information onthe location of, or
potential for, the presence ofhistoric properties can be

sought from the State Historic Preservation Officer, Tribal

Historic Preservation Officer, or designated tribal

representative, as appropriate, and the National Register

of Historic Places (see 33 CFR 330.4(g)). When
reviewing pre-construction notifications, district
engineers will comply with the current procedures for

addressing the requirements of section 106 of the National

Historic Preservation Act. The district engineer shall
makea reasonable and good faith effort tocarry out
appropriate identification efforts commensurate with
potentialimpacts, which may includebackground
research, consultation, oral history interviews, sample
field investigation, and/or field survey. Basedon the

information submitted in the PCN and theseidentification

efforts, thedistrict engineer shall determine whether the

proposed NWP activity has the potential to cause effects
on the historic properties. Section 106 consultation is not

required when thedistrict engineer determines thatthe
activity does not havethe potential to causeeffects on
historic properties (see 36 CFR800.3(a)). Section 106
consultationis required when the district engineer
determines that theactivity has the potential to cause
effects on historic properties. The districtengineer will
conduct consultation with consulting parties identified

under36 CFR 800.2(c) whenhe orshe makes any ofthe

following effectdeterminations for the purposes of

section 106 of theNHPA: no historic properties a ffected,
no adverse effect, oradverse effect.

LI (d) Wherethe non-Federalapplicanthas identified
historic properties on which theproposed NWP activity
might have thepotential to cause effects and has so
notified the Corps, the non-Federal applicantshallnot
begin the activity untilnotified by the district engineer
eitherthatthe activity has no potentialto causeeffects to
historic properties or that NHPA section 106 consultation
hasbeen completed. Fornon-federal permittees, the
district engineer will notify the prospective permittee
within 45 days ofreceiptofa complete pre-construction
notification whether NHPA section 106 consultationis
required. [f NHPA section 106 consultationis required,
the district engineer will notify thenon-Federal applicant
thathe orshe cannot begin the activity until section 106
consultationis completed. [fthe non-Federal applicant
hasnot heard back from the Corps within 45 days, the
applicant muststill wait fornotification from the Corps.

LI (e) Prospectivepermittees should be aware that
section 110(k) of the NHPA (54 U.S.C.306113) prevents
the Corps from grantinga permit or otherassistanceto an
applicant who, with intent to avoid the requirements o f
section 106 of the NHPA, has intentionally significantly
adversely affected a historic property to which the permit
would relate, orhavinglegal powerto preventit,allowed
such significant adverseeffect to occur, unless the Corps,
after consultation with the Advisory Council on Historic
Preservation (ACHP), determinesthat circumstances
justify granting such assistance despite the adverse effect
created orpermitted by the applicant. Ifcircumstances
justify granting the assistance, the Corps is required to
notify the ACHP and provide documentation specifying
the circumstances, the degree of damage to the integrity
of any historic properties a ffected, and proposed
mitigation. This documentation must include any views
obtained from the applicant, SHPO/THPO, appropriate
Indiantribes if the undertaking occurs onoraffects
historic properties ontriballands or affects properties of
interest to thosetribes, and other parties known to havea
legitimate interest in the impacts to the permitted activity
on historic properties.

[l 21. DiscoveryofPreviously Unknown Remains and
Artifacts. Permittees that discover any previously unknown
historic, cultural orarcheological remains and artifacts while
accomplishingtheactivity authorizedby an NWP, they must
immediately notify the district engineer of what they have found,
and to themaximum extent practicable, a void construction
activities thatmay affectthe remains and artifacts until the
required coordination has been completed. Thedistrict engineer
will initiate the Federal, Tribal, and state coordination required
to determine if the items or remains warrant a recovery effort or
if the site is eligible for listing in the National Register of
Historic Places.

[J 22. Designated Critical Resource Waters. Critical
resource waters include, NOAA-managed marine sanctuaries
and marine monuments, and National Estuarine Research
Reserves. The district engineer may designate, a fter notice and
opportunity for public comment, additional waters officially
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designated by a state as having particular environmental or
ecologicalsignificance, such as outstanding national resource
waters or statenatural heritage sites. The districtengineer may
also designate additional critical resource waters afternoticeand
opportunity for public comment.

[ (a) Dischargesofdredged orfillmaterialinto waters
of'the United States arenot authorizedby NWPs 7,12,
14,16,17,21,29,31,35,39,40,42,43,44,49,50,51,
52,57 and 58 forany activity within, or directly affecting,
criticalresource waters, including wetlands adjacent to
such waters.

0 (b) ForNWPs3,8,10,13,15,18,19,22,23,25,27,
28,30,33,34,36,37,38,and 54, notification is required
in accordance with general condition 32, forany activity
proposed by permittees in the designated critical resource
waters including wetlands adjacentto those waters. The
district engineer may authorize activities under these
NWPs only aftershe orhe determines thatthe impacts to
the critical resource waters will be no more than minimal.

[J 23. Mitigation. The district engineer will considerthe
following factors when determining appropriate and practicable
mitigation necessary to ensure that the individual and cumulative

adverseenvironmental effects areno more than minimal:

[0 (a) Theactivitymust be designedand constructed to
avoid and minimizeadverse effects, both temporaryand
permanent, to waters of the United States to the maximum

extent practicable at the project site (i.e., on site).

[ (b) Mitigation in allits forms (avoiding, minimizing,
rectifying, reducing, or compensating for resource losses)
will be required to the extentnecessary to ensurethatthe
individualand cumulative adverse environmental effects
are no more thanminimal.

] (c¢) Compensatory mitigation at a minimum one-for-
one ratio will be required forall wetland losses that
exceed 1/10-acre and require pre-construction
notification, unless the districtengineer determines in
writing that either some other form of mitigation would
be more environmentally appropriate or the adverse
environmental effects ofthe proposed activity are no
more thanminimal, and provides an activity-specific
waiver of this requirement. For wetland losses of 1/10-
acre or less that require pre-construction notification, the
district engineer may determine ona case-by-case basis
that compensatory mitigation is required to ensurethatthe
activity results in only minimal adverse environmental
effects.

[1 (d) Compensatory mitigation at a minimum one-for-
oneratio will be required foralllosses of stream bed that
exceed 3/100-acreand require pre-construction
notification, unless the districtengineer determines in
writing that either some other form of mitigation would
be more environmentally appropriate orthe adverse
environmental effects ofthe proposed activity are no
more thanminimal, and provides an activity-specific
waiver of this requirement. This compensatory mitigation
requirement may be satisfied through therestoration or
enhancement of riparian areas next to streams in

accordance with paragraph (e) of this general condition.
Forlosses of streambed 0f3/100-acre or less that require
pre-constructionnotification, the district engineer may
determine on a case-by-case basis thatcompensatory
mitigation is required to ensurethatthe activity results in
only minimaladverse environmental effects.
Compensatory mitigation for losses of streams should be
provided, if practicable, through stream rehabilitation,
enhancement, or preservation, since streams are difficult-
to-replace resources (see 33 CFR 332.3(e)(3)).

LI (e) Compensatory mitigation plans for NWP
activities in ornear streams or other open waters will
normally include a requirement for therestoration or
enhancement, maintenance, and legalprotection (e.g.,
conservation easements) of riparianareas next toopen
waters. In some cases, the restoration or
maintenance/protection of riparianareas may be the only
compensatory mitigation required. If restoring riparian
areasinvolves planting vegetation, only native species
should be planted. The width ofthe required riparianarea
will address documented water quality or aquatic habitat
loss concerns. Normally, the riparian area willbe 25 to 50
feet wide on eachside of the stream, but the district
engineer may require slightly widerriparian areas to
address documented water quality or habitatloss
concerns. [fit is not possible to restore or maintain/protect
ariparian area onboth sides ofa stream, orif the
waterbodyisa lake orcoastal waters, then restoringor
maintaining/protecting a riparian area alonga single bank
or shoreline may be sufficient. Where both wetlands and
open waters exist on the project site, the district engineer
will determine the appropriate compensatory mitigation
(e.g., riparian areas and/or wetlands compensation) based
on what is best forthe aquatic environmenton a
watershed basis. In cases where riparian areas are
determined to be the most appropriate form of
minimization or compensatory mitigation, the district
engineer may waive or reduce the requirement to provide
wetland compensatory mitigation for wetland losses.

0 (f) Compensatory mitigation projects provided to
offset losses of'aquatic resources must comply with the
applicable provisions 0f33 CFR part 332.

[0 (1) The prospectivepermittee is responsible for
proposing anappropriate compensatory mitigation
option if compensatory mitigation is necessary to
ensure that the activity results in no more than
minimaladverse environmental effects. For the
NWPs, the preferred mechanism for providing
compensatory mitigation is mitigation bank credits or
in-lieu fee program credits (see 33 CFR 332.3(b)(2)
and (3)). However, if an appropriate number and type
of mitigationbank or in-lieu credits are not available
atthe time the PCN is submitted to the district
engineer, the district engineer may a pprove the use of
permittee-responsible mitigation.

[l (2) Theamountofcompensatory mitigation
required by the district engineer mustbe sufficientto
ensure that the authorized activity results in no more
than minimal individual and cumulative adverse
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environmental effects (see 33 CFR330.1(e)(3)). (See
also 33 CFR 332.3(f).)

I (3) Sincethelikelihood of success is greater and
the impacts to potentially valuable uplands are
reduced, aquatic resourcerestoration should bethe
first compensatory mitigation option considered for
permittee-responsible mitigation.

L1 (4) Ifpermittee-responsible mitigationis the
proposedoption, the prospective permittee is
responsible for submittinga mitigation plan. A
conceptual ordetailed mitigation plan may be used
by the district engineer to make thedecisionon the
NWP verification request, but a finalmitigationplan
that addresses theapplicable requirements of 33 CFR
332.4(c)(2) through (14) must be approved by the
district engineer before the permittee begins work in
waters of the United States, unless the district
engineer determines that prior approval of the final
mitigation planis not practicable ornotnecessary to
ensure timely completion of the required
compensatory mitigation (see 33 CFR332.3(k)(3)). If
permittee-responsible mitigationis the proposed
option, andthe proposed compensatory mitigation
site is located on land in which another federal
agency holds an easement, the district engineer will
coordinate with that federal agency to determineif
proposed compensatory mitigation project is
compatible with theterms of theeasement.

LI (5) Ifmitigationbankorin-lieu fee program
credits are the proposed option, the mitigationplan
needs to address only the baseline conditions atthe
impactsite and thenumber of credits to be provided
(see 33 CFR 332.4(c)(1)(ii)).

[J (6) Compensatory mitigation requirements (e.g.,
resource type and amount to be providedas
compensatory mitigation, site protection, ecological
performance standards, monitoring requirements)
may be addressed through conditions added to the
NWP authorization, instead of components ofa
compensatory mitigation plan (see 33 CFR
332.4(c)(1)(ii)).

[0 (g) Compensatory mitigation willnot be used to
increase theacreage losses allowed by theacreage limits
ofthe NWPs. Forexample, if an NWP hasanacreage
limit of 1/2-acre, it cannot be used to authorizeany NWP
activity resulting in the loss of greaterthan 1/2-acreof
waters of the United States, even if compensatory
mitigation is provided thatreplaces orrestores some of
the lost waters. However, compensatory mitigation can
and should be used, as necessary, to ensure that an NWP
activity already meetingtheestablished acreage limits
also satisfies the no morethan minimal impact
requirement forthe NWPs.

[0 (h) Permittees may propose theuse of mitigation
banks, in-lieu fee programs, or permittee-responsible
mitigation. When developing a compensatory mitigation
proposal, the permittee mustconsider appropriate and
practicable options consistent with the framework at 33

CFR 332.3(b). Foractivities resulting in the loss of
marine or estuarine resources, permittee-responsible
mitigation may be environmentally preferable if there are
no mitigationbanks orin-lieu fee programs in the area
that have marineor estuarine credits available forsale or
transfer to the permittee. For permittee-responsible
mitigation, the special conditions of the NWP verification
must clearly indicate the party or parties responsible for
the implementation and performance of the compensatory
mitigation project, and, if required, its long-term
management.

LI (i) Wherecertain functions andservices of waters of
the United States are permanently adversely affectedby a
regulated activity, suchas discharges of dredged or fill
material into waters of the United States that will convert
a forested or scrub-shrub wetland to a herbaceous wetland
in a permanently maintained utility line right-of-way,
mitigation may be required to reduce the adverse
environmental effects ofthe activity to the nomore than
minimallevel.

L1 24. Safety of Impoundment Structures. To ensure that all
impoundment structures are safely designed, the district engineer
may require non-Federal applicants to demonstrate thatthe
structures comply with established state or federal, dam safety
criteria orhave been designed by qualified persons. The district
engineer may also require documentation that the design has
been independently reviewed by similarly qualified persons, and
appropriate modifications made to ensure safety.

1 25. Water Quality.

I (a) Where the certifyingauthority (state, authorized
tribe, or EPA, as appropriate) has notpreviously certified
compliance ofanNWP with CWA section 401,a CWA section
401 water quality certification for the proposed discharge must
be obtainedorwaived (see 33 CFR330.4(c)). [f the pemittee
cannotcomply with allof the conditions of a water quality
certification previouslyissued by certifyingauthority forthe
issuanceof the NWP, then thepermittee mustobtain a water
quality certification or waiver for the proposed discharge in
order forthe activity to be authorized by an NWP.

LI (b) Ifthe NWP activity requires pre-construction
notification and the certifying authority has notpreviously
certified complianceof an NWP with CWA section 401, the
proposeddischarge is not authorized by an NWP until water
quality certificationis obtained orwaived. Ifthe certifying
authority issues a water quality certification for the proposed
discharge, the permittee mustsubmit a copy ofthecertification
to the district engineer. The discharge isnot authorized by an
NWP until the district engineer has notified the permittee that
the water quality certification requirementhas been satisfied by
the issuance ofa water quality certificationora waiver.

LI (c) The district engineer or certifying authority may
require additional water quality managementmeasures to ensure
that theauthorizedactivity does not result in more than minimal

degradation of water quality.

[l 26. Coastal Zone Management. In coastal states where an
NWP hasnot previously received a state coastal zone
management consistency concurrence, an individual state coastal
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zone management consistency concurrencemust be obtained, or
a presumption of concurrence mustoccur (see 33 CFR 330.4(d)).
If the permittee cannot comply with all of the conditions of a
coastalzone management consistency concurrence previously
issued by the state, then the permittee mustobtain an individual
coastalzone management consistency concurrence or
presumption of concurrencein order forthe activity to be
authorizedby an NWP. The district engineer or a statemay
require additional measures to ensure that the authorized activity
is consistent with state coastal zone management requirements.

[0 27. Regionaland Case-By-Case Conditions. The activity
must comply with any regional conditions that may have been
addedby the Division Engineer (see 33 CFR 330.4(e)) and with
any case specific conditions added by the Corps or by the state,
IndianTribe, or U.S. EPA in its CWA section 401 Water Quality
Certification, or by the state in its Coastal Zone Management
Act consistency determination.

1 28. Use of Multiple Nationwide Permits. The use of
more thanone NWP fora single and complete project is
authorized, subject tothe followingrestrictions:

[l (a) Ifonly one of the NWPs used to authorize the
single and complete project has a specified acreage limit, the
acreage loss of waters of the United States cannot exceed the
acreage limit of the NWP with the highest specified acreage
limit. Forexample, if a road crossing over tidal waters is
constructed under NWP 14, with associated bank stabilization
authorizedby NWP 13, the maximum acreage loss of waters of

the United States forthe total project cannotexceed 1/3 -acre.

[0 (b) If one ormore ofthe NWPs used to authorize the
single and complete project has specified acreage limits, the
acreage loss of waters of the United States authorized by those
NWPs cannotexceedtheirrespective specified acreage limits.
Forexample, if a commercial developmentis constructed under
NWP 39, and thesingle and complete projectincludes thefilling
of an upland ditch authorized by NWP 46, the maximum acreage
loss of waters ofthe United States for the commercial
development under NWP 39 cannotexceed 1/2-acre, and the
totalacreage loss of waters of United States dueto the NWP 39
and 46 activities cannotexceed 1 acre.

L1 29. Transferof Nationwide Permit Verifications. [fthe
permitteesells the property associated with a nationwide pemnit
verification, the permittee may transfer the nationwide permit
verification to the new owner by submittinga letterto the
appropriate Corps district office to validate the transfer. A copy
of'the nationwide permit verification must beattached to the
letter, and theletter must contain the following statement and

signature:

“When the structures or work authorized by this nationwide
permit are stillin existenceat the timethe propertyis
transferred, the terms and conditions of this nationwide permit,
includingany special conditions, will continueto be binding on
the new owner(s) of the property. To validate the transfer ofthis
nationwide permit and the associated liabilities associated with
compliance with its terms and conditions, have the transferee
sign and date below.”

(Transferee)

(Date)

[l 30. Compliance Certification. Each permittee who
receives an NWP verification letter from the Corps must provide
a signed certification documenting completion ofthe authorized
activity and implementation of any required compensatory
mitigation. The success of any required permittee-responsible
mitigation, including theachievement of ecological performance
standards, will be addressed separately by thedistrict engineer.
The Corps will provide the permittee the certification document
with the NWP verificationletter. The certification document
will include:

] (a)A statementthat theauthorized activity wasdone in
accordance with the NWP authorization, includingany general,

regional, oractivity-specific conditions;

L1 (b) A statement that the implementation ofany required
compensatory mitigation was completed in accordance with the
permit conditions. If credits from a mitigation bank or in-lieu fee
program are used to satisfy the compensatory mitigation
requirements, the certification must include the documentation
required by 33 CFR 332.3()(3) to confirm that thepermittee

secured the appropria te number and resource type of credits; and

[ (c) Thesignature ofthe permittee certifying the
completionof theactivity and mitigation.

The completed certification document mustbe submitted to the
district engineer within 30 days of completion ofthe authorized
activity or the implementation of any required compensatory
mitigation, whichever occurs later.

L1 31. Activities Affecting Structures or Works Built by
the United States. [f an NWP activity alsorequires review by,
or permission from, the Corps pursuant to33 U.S.C.408
because it will alter or temporarily or permanently occupy oruse
a U.S. Army Corps of Engineers (USACE) federally authorized
Civil Works project(a “USACE project”), the prospective
permittee must submit a pre-construction notification. See
paragraph (b)(10) of general condition32. An activity that
requires section 408 pemmission and/orreview is not authorized
by an NWPuntil the appropriate Corps office issues the section
408 permission or completes its review to alter, occupy, oruse
the USACE project, and the district engineer issues a written
NWP verification.

0 32. Pre-Construction Notification.

[0 (a) Timing. Where required by theterms of the
NWP, the prospective permittee must notify the district
engineer by submittinga pre-construction notification
(PCN) asearly as possible. The district engineer must
determine if the PCN is complete within 30 calendar days
ofthe date ofreceipt and, if the PCNis determined to be
incomplete, notify the prospective permittee within that
30 day period to request theadditional information
necessary to make the PCN complete. The request must
specify the information needed to makethe PCN
complete. Asa generalrule, district engineers will request
additional informationnecessary to make the PCN
complete only once. However, if the prospective
permitteedoes notprovide all of the requested
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information, then thedistrict engineer will notify the
prospective pemittee that the PCN is still incomplete and
the PCNreview process will not commence untilallof
the requested information has beenreceived by the district
engineer. The prospective permittee shallnot begin the
activity until either:

[J (1) Heorsheis notified in writing by the
district engineer that theactivity may proceed under
the NWP with any special conditions imposed by the
district or division engineer; or

[0 (2) 45calendardayshave passed fromthe
district engineer’s receipt of the complete PCN and
the prospective permitteehas notreceived written
notice from thedistrict or division engineer.
However, if the permittee was required to notify the
Corps pursuantto general condition 18 that listed
species or critical habitat might be affectedorare in
the vicinity of the activity, orto notify the Corps
pursuantto general condition 20 that the activity
might have thepotential to cause effects to historic
properties, the permittee cannotbegin the activity
untilreceiving written notification from the Corps
that there is “no effect” onlisted species or “no
potential to cause effects” onhistoric properties, or
that any consultation required under Section 7 of the
Endangered Species Act (see 33 CFR 330.4(f))
and/or section 106 of the National Historic
Preservation Act (see 33 CFR330.4(g)) hasbeen
completed. If the proposedactivity requires a written
waiverto exceed specified limits of an NWP, the
permitteemay not begin theactivity until the district
engineerissues the waiver. If the districtor division
engineer notifies the permittee in writing thatan
individual permit is required within 45 calendar days
of receipt of a complete PCN, the pemittee cannot
begin the activity untilan individual permit has been
obtained. Subsequently, thepermittee’s right to
proceed under the NWP may be modified, suspended,
or revoked only in accordance with the procedure set
forthin 33 CFR 330.5(d)(2).

1 (b) ContentsofPre-Construction Notification: The
PCNmust be in writing and include the following
information:

[0 (1) Name,addressandtelephone numbers of
the prospective permittee;

[J (2) Locationoftheproposedactivity;

[J (3) Identify the specific NWP or NWP(s) the
prospective pemmittee wants to use to authorizethe
proposedactivity;

0@

L1 (i) A description ofthe proposed activity;
the activity’s purpose; direct and indirectadverse
environmental effects the activity would cause,
includingthe anticipated amountof loss of wetlands,
other special aquatic sites, and other waters expected
to result from the NWP activity, in acres, linear feet,
or otherappropriateunit of measure; a descriptionof

any proposed mitigation measures intended to reduce
the adverse environmental effects caused by the
proposedactivity; and any other NWP(s), regional
general permit(s), orindividual permit(s) used or
intended to be usedto authorizeany part of the
proposedproject orany related activity, including
otherseparate and distant crossings for linear projects
that require Department ofthe Army authorization
but do not require pre-construction notification. The
description ofthe proposed activity and any proposed
mitigation measures should be sufficiently detailed to
allow the district engineer to determinethatthe
adverseenvironmental effects of the activity willbe
no more thanminimal and to determine theneed for
compensatory mitigation or other mitigation
measures.

[ (i) For linear projects where one ormore
single and complete crossings require pre-
constructionnotification, the PCN must include the
quantity of anticipated losses of wetlands, other
specialaquatic sites, and other waters for eachsingle
and complete crossing ofthose wetlands, other
specialaquatic sites, and other waters (including
those single and complete crossings authorized by an
NWP but do not require PCNs). This information
will be used by the districtengineerto evaluate the
cumulative adverse environmental effects ofthe
proposed linear project, and does not change those
non-PCNNWP activities into NWP PCNs.

[0 (i) Sketchesshould be provided when
necessary to show that theactivity complies with the
terms of the NWP. (Sketches usually clarify the
activity and when provided results in a quicker
decision. Sketches should contain sufficientdetail to
provide anillustrative description of the proposed
activity (e.g.,a conceptual plan), but do not need to
be detailed engineering plans);

[0 (5) ThePCNmustincludea delineation of
wetlands, other special aquatic sites, and other
waters, such as lakes and ponds, and perennial and
intermittentstreams, on the project site. Wetland
delineations must be prepared in accordance with the
current method required by the Corps. The permittee
may askthe Corps to delineate the special aquatic
sites and other waters on the project site, but there
may be adelayifthe Corps does the delineation,
especially if the project site is large or contains many
wetlands, other special aquatic sites, and other
waters. Furthemore, the 45-day period willnot start
untilthe delineation has been submitted to or
completed by the Corps, as appropriate;

LI (6) Iftheproposed activity will result in the
loss of greaterthan 1/10-acre of wetlands or3/100-
acre of streambedanda PCNisrequired, the
prospective pemmittee must submit a statement
describinghow the mitigation requirement will be
satisfied, orexplaining why theadverse
environmental effects are no more thanminimal and
why compensatory mitigation should not be required.



Docusign Envelope ID: 3255B3AA-B5A2-42D0-8137-7ABD887DBCBC

As an alternative, the prospective permitteemay
submit a conceptual or detailed mitigation plan.

L1 (7) Fornon-federal permittees, if any listed
species (or species proposed for listing) or designated
criticalhabitat (or critical habitat proposed for such
designation) mightbe affectedorisin the vicinity of
the activity, orif the activity is located in designated
critical habitat (or critical habitat proposed for such
designation), the PCN mustincludethe name(s) of
those endangered orthreatened species (or species
proposed forlisting) that mightbe affected by the
proposedactivity orutilize the designated critical
habitat(orcritical habitat proposed for such
designation) that might be affected by the proposed
activity. For NWP activities thatrequire pre-
constructionnotification, Federal permittees must
provide documentation demonstrating compliance
with the Endangered Species Act;

1 (8) Fornon-federal permittees, if the NWP
activity might have the potential to cause effects to a
historic property listed on, determined to be eligible
forlisting on, or potentially eligible for listing on, the
National Register of Historic Places, the PCN must
state which historic property might have thepotential
to be affected by the proposedactivity orincludea
vicinity mapindicating thelocation ofthe historic
property. For NWP activities thatrequire pre-
constructionnotification, Federal permittees must
provide documentation demonstrating compliance
with section 106 ofthe National Historic Preservation
Act;

[J (9) Foranactivitythatwilloccurina
component ofthe National Wild and Scenic River
System, orin a river officially designated by
Congress asa “study river” for possible inclusion in
the system while the river s in an official study
status, the PCN must identify the Wild and Scenic
Riverorthe “study river” (see general condition 16);
and

L1 (10) Foran NWPactivity that requires
permission from, orreview by, the Corps pursuant to
33 U.S.C.408 because it will alter ortemporarily or
permanently occupy oruse a U.S. Army Corps of
Engineers federlly authorized civil works project,
the pre-constructionnotificationmust include a
statement confirming that the project proponent has
submitteda written request forsection408
permission from, orreview by, the Corps office
havingjurisdictionover that USACE project.

O (1) Thedistrict engineer will consider any
comments from Federal and state agencies
concerning the proposed activity’s compliance with
the terms and conditions ofthe NWPs and the need
formitigationto reducethe activity’s adverse
environmental effects so that they are no more than
minimal.

[0 (2) Agency coordinationisrequired for: (i)all
NWP activities that require pre-construction
notification andresult in the loss of greater than 1/2-
acre of waters of the United States; (i) NWP 13
activities in excess of 500 linear feet, fills greater
than one cubic yard perrunning foot, orinvolve
discharges ofdredged or fillmaterialinto special
aquatic sites; and (iii) NWP 54 activities in excess of
500 linear feet, or that extend into the waterbody
more than30 feet from the mean low water line in
tidalwaters or the ordinary high water mark in the
Great Lakes.

00 (3) Whenagencycoordination is required, the
district engineer will immediately provide(e.g., via
e-mail, facsimile transmission, overnight mail, or
otherexpeditious manner) a copy of the complete
PCNto the appropriate Federal or state offices (FWS,
state natural resource or water quality agency, EPA,
and, if appropriate, the NMFS). With the exception of
NWP 37, these agencies willhave 10 calendar days
from the date the materialis transmitted to notify the
district engineer via telephone, facsimile
transmission, or e-mail that they intend to provide
substantive, site-specific comments. The comments
must explainwhy theagency believes theadverse
environmental effects willbe more than minimal. If
so contacted by an agency, the district engineer will
wait an additional 15 calendar days before makinga
decision on the pre-construction notification. The
district engineer will fully consideragency comments
received within the specified time frame concerning
the proposedactivity’s compliance with theterms
and conditions of the NWPs, including the need for
mitigation to ensure that thenet adverse
environmental effects ofthe proposed activity are no
more thanminimal. The district engineer will provide
no responseto the resourceagency, except as
provided below. The district engineer will indicate in
the administrative record associated with each pre-
constructionnotification that the resourceagencies’
concemns were considered. ForNWP 37, the
emergency watershed protection and rehabilitation
activity may proceed immediately in cases where
there is an unacceptable hazardto life ora significant

[J (c¢) Form of Pre-Construction Notification: The
nationwide permit pre-construction notification form
(Form ENG 6082)should be used for NWP PCNs. A
letter containing the required information may also be
used. Applicants may provide electronic files of PCNs
and supporting materials if the district engineer has
established tools and procedures for electronic submittals.

loss of property or economic hardship will occur. The
district engineer will consider any comments
received to decide whether the NWP 37 authorization
should be modified, suspended, orrevoked in
accordance with the procedures at33 CFR 330.5.

[J (4) Incasesofwherethe prospectivepermittee
is nota Federalagency, the district engineer will

0 (d) Agency Coordination: provide a response to NMFS within 30 calendar days




Docusign Envelope ID: 3255B3AA-B5A2-42D0-8137-7ABD887DBCBC

of receipt of any Essential Fish Habitatconservation
recommendations, as required by section
305(b)(4)(B) of the Magnuson-Stevens Fishery
Conservation and Management Act.

[0 (5) Applicantsare encouragedto provide the
Corps with either electronic files ormultiple copies
of pre-construction notifications to expedite agency
coordination.

C. District Engineer’s Decision

1 1. Inreviewingthe PCN forthe proposedactivity, the
district engineer will determine whether theactivity authorized
by the NWP will result in more than minimalindividual or
cumulative adverse environmental effects ormay be contrary to
the public interest. Ifa project proponent requests authorization
by a specific NWP, the district engineer should issue the NWP
verification for thatactivity if it meets the terms and conditions
ofthatNWP, unless he orshe determines, a fter considering
mitigation, that the proposed activity will result in more than
minimalindividualand cumulativeadverse effects on the
aquatic environment and other aspects ofthe public interest and
exercises discretionary authority torequire an individual permit
forthe proposedactivity. Fora linear project, this detemrmination
will include anevaluation ofthe single and complete crossings
of waters of the United States that require PCNs to determine
whetherthey individually satisfy the terms and conditions of the
NWP(s), as well asthe cumulative effects caused by allofthe
crossings of waters ofthe United States authorized by an NWP.
If an applicantrequests a waiver of an applicable limit, as
provided forin NWPs 13,36, or 54, the district engineer will
only grant the waiverupon a written determination thatthe NWP
activity willresult in only minimal individualand cumulative
adverseenvironmental effects.

[l 2. When makingminimal adverse environmental effects
determinations the district engineer will consider the direct and
indirect effects caused by the NWP activity. He or she will also
considerthe cumulative adverse environmental effects caused by
activities authorized by an NWP and whether those cumulative
adverseenvironmental effects areno more than minimal. The
district engineer will also consider site specific factors, suchas
the environmental setting in the vicinity ofthe NWP activity, the
type of resource that willbe affected by the NWP activity, the
functions provided by theaquatic resources that will be a ffected
by the NWP activity, the degree ormagnitude to which the
aquatic resources perform those functions, the extentthataquatic
resource functions will be lost as a result of the NWP activity
(e.g., partialor complete loss), the duration of the adverse effects
(temporary or permanent), the importance of the aquatic
resource functions to theregion (e.g., watershed or ecoregion),
and mitigation required by thedistrict engineer. [f an appropriate
functional or condition assessmentmethodis available and
practicable to use, that assessmentmethod may beused by the
district engineer to assist in the minimal adverse environmental
effects determination. The district engineer may add case-
specific special conditions to the NWP authorization to address
site-specific environmental concerns.

O 3. Iftheproposedactivity requires a PCN and willresult in
a loss of greaterthan 1/10-acre of wetlands or 3/100-acre of
stream bed, the prospective permittee should submit a mitigation

proposal with the PCN. Applicants may also propose
compensatory mitigation for NWP activities with smaller
impacts, or forimpacts to other types of waters. The district
engineer will considerany proposed compensatory mitigationor
othermitigation measures theapplicanthas included in the
proposalin determining whether thenet adverse environmental
effects of theproposed activity are no more thanminimal. The
compensatory mitigation proposal may beeither conceptual or
detailed. Ifthe district engineer determines thatthe activity
complies with the terms and conditions of the NWP and thatthe
adverseenvironmental effects areno more than minimal, a fter
considering mitigation, thedistrict engineer will notify the
permitteeand include any activity-specific conditions in the
NWP verification the district engineer deems necessary.
Conditions for compensatory mitigation requirements must
comply with theappropriate provisions at 33 CFR 332.3(k). The
district engineer mustapprove the final mitigation planbefore
the permittee commences work in waters of the United States,
unless the district engineer detemmines that prior approval of the
finalmitigation planis not practicable ornotnecessary to ensure
timely completion of therequired compensatory mitigation. I
the prospective permittee elects to submit a compensatory
mitigation planwith the PCN, the district engineer will
expeditiously review the proposed compensatory mitigation
plan. The district engineer must review the proposed
compensatory mitigation plan within 45 calendar days of
receivinga complete PCN and determine whether the proposed
mitigation would ensure that the NWP activity results in no
more thanminimaladverse environmental effects. [f thenet
adverseenvironmental effects of the NWP activity (after
consideration of themitigation proposal) are determined by the
district engineerto be no more than minimal, the district
engineer will provide a timely writtenresponse to theapplicant.
The response will state that the NWP activity can proceed under
the terms and conditions ofthe NWP, including any activity -
specific conditions added to the NWP authorization by the
district engineer.

[ 4. Ifthedistrict engineer determines thatthe adverse
environmental effects ofthe proposed activity are morethan
minimal, then the district engineer will notify the applicant
either: (a) that theactivity does not qualify for authorization
underthe NWP and instruct the applicant on the procedures to
seek authorizationunderan individual permit; (b) that the
activity is authorized under the NWP subjectto the applicant’s
submissionof a mitigationplan that would reducethe adverse
environmental effects so that they are no more than minimal; or
(c) thattheactivity is authorized under the NWP with specific
modifications or conditions. Where the districtengineer
determines that mitigation is required to ensure no more than
minimaladverse environmental effects, theactivity will be
authorized within the45-day PCN period (unless additional time
is required to comply with general conditions 18,20,and/or31),
with activity-specific conditions that state the mitigation
requirements. The authorization will include the necessary
conceptual or detailed mitigationplan or a requirement thatthe
applicant submit a mitigation planthat would reduce the adverse
environmental effects so that they are no more than minimal.
When compensatory mitigation is required, no work in waters of
the United States may occuruntilthe district engineer has
approved a specific mitigation planorhas determined that prior
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approvalof a finalmitigation planis not practicable ornot
necessary to ensure timely completion ofthe required

compensatory mitigation.
D. Further Information

1. District engineers have authority to determine if an activity
complies with the terms and conditions of an NWP.

2. NWPs do not obviate theneedto obtain other federal, state, or
localpermits, approvals, or authorizations required by law.

3. NWPsdo not grant any property rights orexclusive
privileges.

4. NWPs do not authorize any injury to the property orrights of
others.

5. NWPs do not authorize interference with any existing or
proposed Federal project(see general condition 3 1).

E. Nationwide Permit Definitions

Bestmanagement practices (BMPs): Policies, practices,
procedures, or structures implemented to mitigate the adverse
environmental effects on surface water quality resulting from
development. BMPs are categorized as structural ornon-
structural.

Compensatory mitigation: The restoration (re-establishment or
rehabilitation), establishment (creation), enhancement, and/or in
certain circumstances preservation ofaquatic resources for the
purposes of offsetting unavoidable adverse impacts which
remain afterallappropriate and practicable avoidanceand

minimization has beenachieved.

Currently serviceable: Useable as is or with some maintenance,
butnotso degraded as to essentially require reconstruction.

Directeffects: Effects thatarecaused by the activity and occur
atthe sametime and place.

Discharge: The term “discharge” means any discharge of
dredged or fill material into waters of the United States.

Ecological reference: Amodelused toplanand designan
aquatic habitatand riparian area restoration, enhancement, or
establishment activityunder NWP27. An ecologicalreference
may be based on thestructure, functions, and dynamics of an
aquatic habitattype ora riparianarea type that currently existsin
the region where the proposed NWP 27 activity is located.
Alternatively, anecological referencemay be basedon a
conceptual model forthe aquatic habitat type orriparianarea
type to be restored, enhanced, or established as a result ofthe
proposed NWP 27 activity. An ecologicalreference takes into
account therange of variation of theaquatic habitat typeor
riparian area type in the region.

Enhancement: The manipulation ofthe physical, chemical, or
biological characteristics ofanaquatic resource to heighten,
intensify, orimprovea specific aquatic resource function(s).
Enhancementresults in the gain of selected aquatic resource
function(s) but may also leadto a decline in otheraquatic
resource function(s). Enhancement does not result in a gain in

aquatic resource area.

Establishment (creation): The manipulation ofthephysical,
chemical, orbiological characteristics present to developan

aquatic resource that did not previously exist at anupland site.
Establishment results in a gain in aquatic resourcearea.

High Tide Line: The line of intersection of the land with the
water’s surface atthe maximum height reached by a rising tide.
The high tide line maybe determined, in the absence ofactual
data, by aline of oil or scum alongshore objects, a moreorless
continuous deposit of fineshell or debris on the foreshore or
berm, other physical markings or characteristics, vegetation
lines, tidal gages, or other suitable means thatdelineatethe
generalheight reached by a risingtide. The line encompasses
spring high tides and other high tides thatoccur with periodic
frequencybutdoes notincludestorm surges in which there isa
departure from the normal or predicted reach of the tide due to
the piling up of wateragainsta coast by strong winds such as
those accompanying a hurricane or other intense storm.

Historic Property: Any prehistoric or historic district, site
(includingarchaeologicalsite), building, structure, or other
object included in, oreligible forinclusion in, the National
Register of Historic Places maintained by the Secretary ofthe
Interior. Thisterm includes artifacts, records, and remains that
arerelated toand located within such properties. The term
includes properties of traditional religious and cultural
importanceto anIndiantribe or Native Hawaiian organization
and that meetthe National Register criteria (36 CFR part60).

Independent utility: A test to determine what constitutes a
single and complete non-linear projectin the Corps Regulatory
Program. A projectis considered to have independent utility if it
would be constructed absentthe construction of other projects in
the projectarea. Portions of a multi-phase projectthatdepend
upon other phases of the projectdo not have ind ependent utility.
Phases of a projectthat would be constructed even if the other
phases were not built canbe considered as separate single and
complete projects with independent utility.

Indirect effects: Effects that are caused by theactivityandare
laterin time or fartherremovedin distancebutare still
reasonably foreseeable.

Loss of waters of the United States: Waters ofthe United
States that are permanently adversely affected by filling,
flooding, excavation, or drainage because of theregulated
activity. The loss of stream bed includes theacres of stream bed
that are permanently adversely affected by filling or excavation
because ofthe regulated activity. Permanent adverse effects
include permanent discharges of dredged or fill material that
change anaquatic area todry land, increase thebottom elevation
of a waterbody, or change the useof a waterbody. The acreage
of'loss of waters of the United States is a threshold measurement
of the impact to jurisdictional waters or wetlands for determining
whethera project may qualify foran NWP; it is not a net
threshold that is calculated after considering compensatory
mitigation thatmay be used to offsetlosses of aquatic functions
and services. Waters of the United States temporarily filled,
flooded, excavated, ordrained, but restored to pre-construction
contours and elevations a fter construction, are not included in
the measurementof loss of waters of the United States. Impacts
resulting from activities thatdo notrequire Department ofthe
Army authorization, such as activities eligible for exemptions
under section404(f) of the Clean Water Act, are notconsidered
when calculatingthe loss of waters of the United States.
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Navigable waters: Waters subjectto section 10 of theRivers
and Harbors Act of 1899. These waters are definedat 33 CFR

part 329.

Non-tidal wetland: A non-tidal wetland is a wetland thatis not
subject tothe ebband flow of tidal waters. Non-tidal wetlands
contiguous to tidal waters are located landward of the high tide

line (i.e., springhigh tide line).

Open water: For purposes of the NWPs, an openwaterisany
area that in a year with normal patterns of precipitation has water
flowing or standingabove ground to the extentthatan ordinary
high-water mark can bedetermined. Aquatic vegetation within
the area of flowing or standing water is either non-emergent,
sparse, or absent. Vegetated shallows are considered tobe open
waters. Examples of “open waters” include rivers, streams,
lakes,andponds.

Ordinary High Water Mark: The term ordinary high water
mark means that line on the shore established by the fluctuations
of waterand indicated by physical characteristics such as a clear,
natural line impressed onthe bank, shelving, changes in the
characterofsoil, destruction of terrestrial vegetation, the
presence oflitterand debris, or other appropriate means that
considerthe characteristics of the surrounding areas.

Perennial stream: A perennial stream has surface water flowing
continuously year-round duringa typical year.

Practicable: Available and capable ofbeing done aftertaking
into consideration cost, existing technology, and logistics in light
of overall projectpurposes.

Pre-construction notification: A requestsubmitted by the
project proponent to the Corps for confirmation thata particular
activity is authorized by nationwide permit. The request may be
a permit application, letter, or similar document that includes
information about the proposed work and its anticipated
environmental effects. Pre-construction notificationmay be
required by the terms and conditions of a nationwide permit, or
by regionalconditions. A pre-construction notification may be
voluntarily submitted in cases where pre-construction
notification is not required, and the project proponent wants
confirmation that the activity is authorized by nationwide permit.

Preservation: The removal of a threat to, or preventing the
decline of, aquatic resources by anaction in ornearthose
aquatic resources. This term includes activities commonly
associated with the protection and maintenance of a quatic
resources through the implementation of appropriate legaland
physicalmechanisms. Preservationdoes not result in a gain of
aquatic resource area or functions.

Re-establishment: The manipulation of the physical, chemical,
or biological characteristics of a site with the goal of returning
natural/historic functions to a former aquatic resource. Re-
establishment results in rebuilding a former aquatic resourceand
resultsin a gain in aquatic resourcearea and functions.

Rehabilitation: The manipulation of the physical, chemical, or
biologicalcharacteristics ofa site with the goal of repairing
natural/historic functions to a degraded aquatic resource.
Rehabilitationresults in a gain in aquatic resource functionbut
doesnotresultin a gain in aquatic resource area.

Restoration: The manipulation of thephysical, chemical, or
biological characteristics ofa site with the goal of returning
natural/historic functions to a former or degraded aquatic
resource. Forthe purpose of trackingnet gains in aquatic
resource area, restorationis divided into two categories: re-
establishment and rehabilitation.

Riffle and pool complex: Riffle and pool complexes are special
aquatic sites under the 404(b)(1) Guidelines. Riffle and pool
complexes sometimes characterize steep gradient sections of
streams. Such stream sections are recognizable by their
hydraulic characteristics. The rapidmovementof waterovera
course substratein riffles results in a rough flow, a turbulent
surface, and high dissolved oxygenlevels in the water. Pools are
deeperareas associated with riffles. A slower stream velocity, a
streaming flow, a smooth surface,and a finer substrate
characterize pools.

Riparian areas: Riparianareas are lands nextto streams, lakes,
and estuarine-marine shorelines. Riparian areas are transitional
between terrestrial and a quatic ecosystems, through which
surfaceand subsurface hydrology connects riverine, la custrine,
estuarine, and marine waters with theiradjacent wetlands, non-
wetland waters, oruplands. Riparian areas provide a variety of
ecological functions and services and help improve or maintain
localwater quality. (See general condition 23).

Shellfish seeding: Theplacement of shellfish seed and/or
suitable substrate to increase shellfish production. Shellfish seed
consists of immature individual shellfish or individual shellfish
attached to shells or shell fragments (i.e., spat onshell). Suitable
substrate may consist of shellfish shells, shell fragments, or other
appropriate materials placed into waters for shellfish habitat.

Single and complete linear project: Alinearprojectisa
project constructed for the purpose of getting people, goods, or
services from a pointof origin to a terminal point, which often
involves multiple crossings of one or more waterbodies at
separate and distant locations. The term “single and complete
project”is defined as that portion of the total linear project
proposedoraccomplished by one owner/developer or
partnership or other association of owners/developers that
includes all crossings of a single water of the United States (i.e.,
a single waterbody)at a specific location. For linear projects
crossinga single or multiple waterbodies severaltimes at
separate and distant locations, each crossingis considered a
single and complete project for purposes of NWP authorization.
However, individual channels in a braided stream orriver, or
individualarms of a large, irregularly shaped wetland or lake,
etc.,are not separate waterbodies, and crossings of such features
cannotbe considered separately.

Single and complete non-linear project: Fornon-linear
projects, theterm “single and complete project”is definedat33
CFR 330.2(i) as the total project proposed or accomplished by
one owner/developer or partnership or otherassociationof
owners/developers. A single and completenon-linear project
must have independentutility (see definition of “independent
utility”). Single and complete non-linear projects maynot be
“piecemealed” to avoid the limits in an NWP authorization.
Stormwater management: Stormwater managementis the

mechanism for controlling stormwater runoff for the purposes of
reducing downstream erosion, water quality degradation, and
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floodingand mitigating the adverse effects of changes in land
use on the aquatic environment.

Stormwater management facilities: Stormwater management
facilities are those facilities, including but not limited to,
stormwater retention and detention ponds and best management
practices, which retain water fora period of time to control
runoffand/orimprovethe quality (i.e., by reducingthe
concentration of nutrients, sediments, hazardous substances and
otherpollutants) of stomwater runoft.

Stream bed: The substrate ofthe stream channel betweenthe
ordinary high-water marks. The substrate may be bedrock or
inorganic particles that range in size from clay to boulders.
Wetlands contiguous to the stream bed, butoutside ofthe
ordinary high-water marks, are not considered part ofthe stream
bed.

Stream channelization: The manipulation ofa stream’s course,
condition, capacity, or location thatcauses more than minimal
interruption of normal stream processes. A channelized
jurisdictional stream remains a water of the United States.

Structure: An object thatisarrangedin a definite pattern of
organization. Examples of structures include, without limitation,
any pier, boat dock, boat ramp, wharf, dolphin, weir, boom,
breakwater, bulkhead, revetment, riprap, jetty, artificial island,
artificial reef, permanent mooring structure, power transmission
line, permanently moored floating vessel, piling, aid to
navigation, orany other manmade obstacle or obstruction.

Tidal wetland: A tidalwetlandis a jurisdictional wetland thatis
inundated by tidal waters. Tidal waters rise and fallin a
predictable and measurable thythm orcycle dueto the
gravitational pulls of the moonand sun. Tidal waters end where
therise and fall of the water surface canno longer be practically
measured in a predictable thythm due tomasking by other
waters, wind, or other effects. Tidal wetlands arelocated channel
ward of the high tide line.

Triballands: Any lands title to which is either: 1) held in trust
by the United States forthebenefit of any Indian tribe or
individual; or2) held by any Indian tribe or individual subject to
restrictions by the United States againstalienation.

Tribal rights: Thoserights legally accruingto a tribe ortribes
by virtue of inherent sovereign authority, unextinguished
aboriginaltitle, treaty, statute, judicial decisions, executive order
or agreement, and that give rise to legally enforceable remedies.

Vegetated shallows: Vegetated shallows are special aquatic
sitesunderthe 404(b)(1) Guidelines. They are areas that are
permanently inundated and under normal circumstances have
rooted aquatic vegetation, such as seagrasses in marine and
estuarinesystems anda variety of vascularrooted plants in
freshwater systems.

Waterbody: Forpurposes ofthe NWPs, a waterbodyis a “water
ofthe United States.” [fa wetland is adjacent to a waterbody
determinedto be a water of the United States, that waterbody
and anyadjacentwetlands are considered togetheras a single
aquatic unit (see 33 CFR328.4(c)(2)).
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33 CFR Part 330; Issuance of Nationwide
Permits — March 15, 2021

U S Army Corps of
Engineers
Sacramento District

42. Recreational Facilities. Discharges of dredged or fill
material into non-tidal waters of the United States for the
construction or expansion of recreational facilities. Examples of
recreational facilities that may be authorized by this NWP
include playing fields (e.g., football fields, baseball fields),
basketball courts, tennis courts, hiking trails, bike paths, golf
courses, ski areas, horse paths, nature centers, and campgrounds
(excluding recreational vehicle parks). This NWP also
authorizes the construction or expansion of small support
facilities, such as maintenance and storage buildings and stables
that are directly related to the recreational activity, but it does
not authorize the construction of hotels, restaurants, racetracks,
stadiums, arenas, or similar facilities.

The discharge must not cause the loss of greater than 1/2-acre of
non-tidal waters of the United States. This NWP does not
authorize discharges of dredged or fill material into non-tidal
wetlands adjacent to tidal waters.

Notification: The permittee must submit a pre-construction
notification to the district engineer prior to commencing the
activity. (See general condition 32.) (Authority: Section 404)

A. 2021 Regional Conditions

1. Regional Conditions for California

2. Regional Conditions for Nevada and Utah

B. 2021 Nationwide Permit General Conditions

Note: To qualify for NWP authorization, the prospective
permittee must comply with the following general conditions, as
applicable, in addition to any regional or case-specific conditions
imposed by the division engineer or district engineer.
Prospective permittees should contact the appropriate Corps
district office to determine if regional conditions have been
imposed on an NWP. Prospective permittees should also contact
the appropriate Corps district office to determine the status of
Clean Water Act Section 401 water quality certification and/or
Coastal Zone Management Act consistency for an NWP. Every
person who may wish to obtain permit authorization under one
or more NWPs, or who is currently relying on an existing or
prior permit authorization under one or more NWPs, has been
and is on notice that all of the provisions of 33 CFR 330.1
through 330.6 apply to every NWP authorization. Note

especially 33 CFR 330.5 relating to the modification,
suspension, or revocation of any NWP authorization.

[0 1. Navigation.

] (a) No activity may cause more than a minimal
adverse effect on navigation.

[0 (b) Any safety lights and signals prescribed by the
U.S. Coast Guard, through regulations or otherwise, must
be installed and maintained at the permittee's expense on
authorized facilities in navigable waters of the United
States.

I (c) The permittee understands and agrees that, if
future operations by the United States require the
removal, relocation, or other alteration, of the structure or
work herein authorized, or if, in the opinion of the
Secretary of the Army or his or her authorized
representative, said structure or work shall cause
unreasonable obstruction to the free navigation of the
navigable waters, the permittee will be required, upon due
notice from the Corps of Engineers, to remove, relocate,
or alter the structural work or obstructions caused thereby,
without expense to the United States. No claim shall be
made against the United States on account of any such
removal or alteration.

[0 2. Aquatic Life Movements. No activity may
substantially disrupt the necessary life cycle movements of
those species of aquatic life indigenous to the waterbody,
including those species that normally migrate through the area,
unless the activity's primary purpose is to impound water. All
permanent and temporary crossings of waterbodies shall be
suitably culverted, bridged, or otherwise designed and
constructed to maintain low flows to sustain the movement of
those aquatic species. If a bottomless culvert cannot be used,
then the crossing should be designed and constructed to
minimize adverse effects to aquatic life movements.

[0 3. Spawning Areas. Activities in spawning areas during
spawning seasons must be avoided to the maximum extent
practicable. Activities that result in the physical destruction (e.g.,
through excavation, fill, or downstream smothering by
substantial turbidity) of an important spawning area are not
authorized.

[0 4. Migratory Bird Breeding Areas. Activities in waters
of the United States that serve as breeding areas for migratory
birds must be avoided to the maximum extent practicable.

L1 5. Shellfish Beds. No activity may occur in areas of
concentrated shellfish populations, unless the activity is directly
related to a shellfish harvesting activity authorized by NWPs 4
and 48, or is a shellfish seeding or habitat restoration activity
authorized by NWP 27.

] 6. Suitable Material. No activity may use unsuitable
material (e.g., trash, debris, car bodies, asphalt, etc.). Material
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used for construction or discharged must be free from toxic
pollutants in toxic amounts (see section 307 of the Clean Water
Act).

L 7. Water Supply Intakes. No activity may occur in the
proximity of a public water supply intake, except where the
activity is for the repair or improvement of public water supply
intake structures or adjacent bank stabilization.

1 8. Adverse Effects From Impoundments. If the activity
creates an impoundment of water, adverse effects to the aquatic
system due to accelerating the passage of water, and/or
restricting its flow must be minimized to the maximum extent
practicable.

1 9. Management of Water Flows. To the maximum extent
practicable, the pre-construction course, condition, capacity, and
location of open waters must be maintained for each activity,
including stream channelization, storm water management
activities, and temporary and permanent road crossings, except
as provided below. The activity must be constructed to withstand
expected high flows. The activity must not restrict or impede the
passage of normal or high flows, unless the primary purpose of
the activity is to impound water or manage high flows. The
activity may alter the pre-construction course, condition,
capacity, and location of open waters if it benefits the aquatic
environment (e.g., stream restoration or relocation activities).

[J 10. Fills Within 100-Year Floodplains. The activity must
comply with applicable FEMA-approved state or local
floodplain management requirements.

U 11. Equipment. Heavy equipment working in wetlands or
mudflats must be placed on mats, or other measures must be
taken to minimize soil disturbance.

[J 12. Soil Erosion and Sediment Controls. Appropriate soil
erosion and sediment controls must be used and maintained in
effective operating condition during construction, and all
exposed soil and other fills, as well as any work below the
ordinary high water mark or high tide line, must be permanently
stabilized at the earliest practicable date. Permittees are
encouraged to perform work within waters of the United States
during periods of low-flow or no-flow, or during low tides.

L1 13. Removal of Temporary Fills. Temporary structures
must be removed, to the maximum extent practicable, after their
use has been discontinued. Temporary fills must be removed in
their entirety and the affected areas returned to pre-construction
elevations. The affected areas must be revegetated, as
appropriate.

1 14. Proper Maintenance. Any authorized structure or fill
shall be properly maintained, including maintenance to ensure
public safety and compliance with applicable NWP general
conditions, as well as any activity-specific conditions added by
the district engineer to an NWP authorization.

[J 15. Single and Complete Project. The activity must be a
single and complete project. The same NWP cannot be used
more than once for the same single and complete project.

0 16. Wild and Scenic Rivers.

LI (a) No NWP activity may occur in a component of the
National Wild and Scenic River System, or in a river
officially designated by Congress as a “study river” for
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possible inclusion in the system while the river is in an
official study status, unless the appropriate Federal agency
with direct management responsibility for such river, has
determined in writing that the proposed activity will not
adversely affect the Wild and Scenic River designation or
study status.

[ (b) If a proposed NWP activity will occur in a
component of the National Wild and Scenic River System,
or in a river officially designated by Congress as a “study
river” for possible inclusion in the system while the river is
in an official study status, the permittee must submit a pre-
construction notification (see general condition 32). The
district engineer will coordinate the PCN with the Federal
agency with direct management responsibility for that river.
Permittees shall not begin the NWP activity until notified by
the district engineer that the Federal agency with direct
management responsibility for that river has determined in
writing that the proposed NWP activity will not adversely
affect the Wild and Scenic River designation or study status.

I (c) Information on Wild and Scenic Rivers may be
obtained from the appropriate Federal land management
agency responsible for the designated Wild and Scenic
River or study river (e.g., National Park Service, U.S. Forest
Service, Bureau of Land Management, U.S. Fish and
Wildlife Service). Information on these rivers is also
available at: https://www.rivers.gov/.

L1 17. Tribal Rights. No activity or its operation may impair
reserved tribal rights, including, but not limited to, reserved
water rights and treaty fishing and hunting rights.

[0 18. Endangered Species.

[J (a) No activity is authorized under any NWP which
is likely to directly or indirectly jeopardize the continued
existence of a threatened or endangered species or a
species proposed for such designation, as identified under
the Federal Endangered Species Act (ESA), or which will
directly or indirectly destroy or adversely modify
designated critical habitat or critical habitat proposed for
such designation. No activity is authorized under any
NWP which “may affect” a listed species or critical
habitat, unless ESA section 7 consultation addressing the
consequences of the proposed activity on listed species or
critical habitat has been completed. See S0 CFR 402.02
for the definition of “effects of the action” for the
purposes of ESA section 7 consultation, as well as 50
CFR 402.17, which provides further explanation under
ESA section 7 regarding “activities that are reasonably
certain to occur” and “consequences caused by the
proposed action.”

[J (b) Federal agencies should follow their own
procedures for complying with the requirements of the
ESA (see 33 CFR 330.4(f)(1)). If pre-construction
notification is required for the proposed activity, the
Federal permittee must provide the district engineer with
the appropriate documentation to demonstrate compliance
with those requirements. The district engineer will verify
that the appropriate documentation has been submitted. If
the appropriate documentation has not been submitted,
additional ESA section 7 consultation may be necessary
for the activity and the respective federal agency would
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be responsible for fulfilling its obligation under section 7
of the ESA.

L (c¢) Non-federal permittees must submit a pre-
construction notification to the district engineer if any
listed species (or species proposed for listing) or
designated critical habitat (or critical habitat proposed
such designation) might be affected or is in the vicinity of
the activity, or if the activity is located in designated
critical habitat or critical habitat proposed for such
designation, and shall not begin work on the activity until
notified by the district engineer that the requirements of
the ESA have been satisfied and that the activity is
authorized. For activities that might affect Federally-listed
endangered or threatened species (or species proposed for
listing) or designated critical habitat (or critical habitat
proposed for such designation), the pre-construction
notification must include the name(s) of the endangered
or threatened species (or species proposed for listing) that
might be affected by the proposed activity or that utilize
the designated critical habitat (or critical habitat proposed
for such designation) that might be affected by the
proposed activity. The district engineer will determine
whether the proposed activity “may affect” or will have
“no effect” to listed species and designated critical habitat
and will notify the non-Federal applicant of the Corps’
determination within 45 days of receipt of a complete pre-
construction notification. For activities where the non-
Federal applicant has identified listed species (or species
proposed for listing) or designated critical habitat (or
critical habitat proposed for such designation) that might
be affected or is in the vicinity of the activity, and has so
notified the Corps, the applicant shall not begin work until
the Corps has provided notification that the proposed
activity will have “no effect” on listed species (or species
proposed for listing or designated critical habitat (or
critical habitat proposed for such designation), or until
ESA section 7 consultation or conference has been
completed. If the non-Federal applicant has not heard
back from the Corps within 45 days, the applicant must
still wait for notification from the Corps.

I (d) Asaresult of formal or informal consultation or
conference with the FWS or NMFS the district engineer
may add species-specific permit conditions to the NWPs.

1 (e) Authorization of an activity by an NWP does not
authorize the “take” of a threatened or endangered species
as defined under the ESA. In the absence of separate
authorization (e.g., an ESA Section 10 Permit, a
Biological Opinion with “incidental take” provisions, etc.)
from the FWS or the NMFS, the Endangered Species Act
prohibits any person subject to the jurisdiction of the
United States to take a listed species, where "take" means
to harass, harm, pursue, hunt, shoot, wound, kill, trap,
capture, or collect, or to attempt to engage in any such
conduct. The word “harm” in the definition of “take"
means an act which actually kills or injures wildlife. Such
an act may include significant habitat modification or
degradation where it actually kills or injures wildlife by
significantly impairing essential behavioral patterns,
including breeding, feeding or sheltering.

Page 3

[0 (f) Ifthe non-federal permittee has a valid ESA
section 10(a)(1)(B) incidental take permit with an
approved Habitat Conservation Plan for a project or a
group of projects that includes the proposed NWP
activity, the non-federal applicant should provide a copy
of that ESA section 10(a)(1)(B) permit with the PCN
required by paragraph (c) of this general condition. The
district engineer will coordinate with the agency that
issued the ESA section 10(a)(1)(B) permit to determine
whether the proposed NWP activity and the associated
incidental take were considered in the internal ESA
section 7 consultation conducted for the ESA section
10(a)(1)(B) permit. If that coordination results in
concurrence from the agency that the proposed NWP
activity and the associated incidental take were
considered in the internal ESA section 7 consultation for
the ESA section 10(a)(1)(B) permit, the district engineer
does not need to conduct a separate ESA section 7
consultation for the proposed NWP activity. The district
engineer will notify the non-federal applicant within 45
days of receipt of a complete pre-construction notification
whether the ESA section 10(a)(1)(B) permit covers the
proposed NWP activity or whether additional ESA
section 7 consultation is required.

LI (g) Information on the location of threatened and
endangered species and their critical habitat can be
obtained directly from the offices of the FWS and NMFS
or their world wide web pages at https://www.fws.gov/ or
https://www.fws.gov/ipac/ and
https://www.fisheries.noaa.gov/topic/endangered-species-
conservation respectively.

[0 19. Migratory Birds and Bald and Golden Eagles. The
permittee is responsible for ensuring that an action authorized by
an NWP complies with the Migratory Bird Treaty Act and the
Bald and Golden Eagle Protection Act. The permittee is
responsible for contacting the appropriate local office of the U.S.
Fish and Wildlife Service to determine what measures, if any,
are necessary or appropriate to reduce adverse effects to
migratory birds or eagles, including whether "incidental take"
permits are necessary and available under the Migratory Bird
Treaty Act or Bald and Golden Eagle Protection Act for a
particular activity.

] 20. Historic Properties.

[0 (a) No activity is authorized under any NWP which
may have the potential to cause effects to properties
listed, or eligible for listing, in the National Register of
Historic Places until the requirements of Section 106 of
the National Historic Preservation Act (NHPA) have been
satisfied.

1 (b) Federal permittees should follow their own
procedures for complying with the requirements of
section 106 of the National Historic Preservation Act (see
33 CFR 330.4(g)(1)). If pre-construction notification is
required for the proposed NWP activity, the Federal
permittee must provide the district engineer with the
appropriate documentation to demonstrate compliance
with those requirements. The district engineer will verify
that the appropriate documentation has been submitted. If
the appropriate documentation is not submitted, then
additional consultation under section 106 may be
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necessary. The respective federal agency is responsible
for fulfilling its obligation to comply with section 106.

L (c¢) Non-federal permittees must submit a pre-
construction notification to the district engineer if the
NWP activity might have the potential to cause effects to
any historic properties listed on, determined to be eligible
for listing on, or potentially eligible for listing on the
National Register of Historic Places, including previously
unidentified properties. For such activities, the pre-
construction notification must state which historic
properties might have the potential to be affected by the
proposed NWP activity or include a vicinity map
indicating the location of the historic properties or the
potential for the presence of historic properties.
Assistance regarding information on the location of, or
potential for, the presence of historic properties can be
sought from the State Historic Preservation Officer, Tribal
Historic Preservation Officer, or designated tribal
representative, as appropriate, and the National Register
of Historic Places (see 33 CFR 330.4(g)). When
reviewing pre-construction notifications, district
engineers will comply with the current procedures for
addressing the requirements of section 106 of the National
Historic Preservation Act. The district engineer shall
make a reasonable and good faith effort to carry out
appropriate identification efforts commensurate with
potential impacts, which may include background
research, consultation, oral history interviews, sample
field investigation, and/or field survey. Based on the
information submitted in the PCN and these identification
efforts, the district engineer shall determine whether the
proposed NWP activity has the potential to cause effects
on the historic properties. Section 106 consultation is not
required when the district engineer determines that the
activity does not have the potential to cause effects on
historic properties (see 36 CFR 800.3(a)). Section 106
consultation is required when the district engineer
determines that the activity has the potential to cause
effects on historic properties. The district engineer will
conduct consultation with consulting parties identified
under 36 CFR 800.2(c) when he or she makes any of the
following effect determinations for the purposes of
section 106 of the NHPA: no historic properties affected,
no adverse effect, or adverse effect.

[0 (d) Where the non-Federal applicant has identified
historic properties on which the proposed NWP activity
might have the potential to cause effects and has so
notified the Corps, the non-Federal applicant shall not
begin the activity until notified by the district engineer
either that the activity has no potential to cause effects to
historic properties or that NHPA section 106 consultation
has been completed. For non-federal permittees, the
district engineer will notify the prospective permittee
within 45 days of receipt of a complete pre-construction
notification whether NHPA section 106 consultation is
required. If NHPA section 106 consultation is required,
the district engineer will notify the non-Federal applicant
that he or she cannot begin the activity until section 106
consultation is completed. If the non-Federal applicant
has not heard back from the Corps within 45 days, the
applicant must still wait for notification from the Corps.
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[0 (e) Prospective permittees should be aware that
section 110(k) of the NHPA (54 U.S.C. 306113) prevents
the Corps from granting a permit or other assistance to an
applicant who, with intent to avoid the requirements of
section 106 of the NHPA, has intentionally significantly
adversely affected a historic property to which the permit
would relate, or having legal power to prevent it, allowed
such significant adverse effect to occur, unless the Corps,
after consultation with the Advisory Council on Historic
Preservation (ACHP), determines that circumstances
justify granting such assistance despite the adverse effect
created or permitted by the applicant. If circumstances
justify granting the assistance, the Corps is required to
notify the ACHP and provide documentation specifying
the circumstances, the degree of damage to the integrity
of any historic properties affected, and proposed
mitigation. This documentation must include any views
obtained from the applicant, SHPO/THPO, appropriate
Indian tribes if the undertaking occurs on or affects
historic properties on tribal lands or affects properties of
interest to those tribes, and other parties known to have a
legitimate interest in the impacts to the permitted activity
on historic properties.

1 21. Discovery of Previously Unknown Remains and
Artifacts. Permittees that discover any previously unknown
historic, cultural or archeological remains and artifacts while
accomplishing the activity authorized by an NWP, they must
immediately notify the district engineer of what they have found,
and to the maximum extent practicable, avoid construction
activities that may affect the remains and artifacts until the
required coordination has been completed. The district engineer
will initiate the Federal, Tribal, and state coordination required
to determine if the items or remains warrant a recovery effort or
if the site is eligible for listing in the National Register of
Historic Places.

[l 22. Designated Critical Resource Waters. Critical
resource waters include, NOAA-managed marine sanctuaries
and marine monuments, and National Estuarine Research
Reserves. The district engineer may designate, after notice and
opportunity for public comment, additional waters officially
designated by a state as having particular environmental or
ecological significance, such as outstanding national resource
waters or state natural heritage sites. The district engineer may
also designate additional critical resource waters after notice and
opportunity for public comment.

[0 (a) Discharges of dredged or fill material into waters
of the United States are not authorized by NWPs 7, 12,
14,16, 17,21, 29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51,
52, 57 and 58 for any activity within, or directly affecting,
critical resource waters, including wetlands adjacent to
such waters.

1 (b) ForNWPs 3, 8,10, 13, 15, 18, 19, 22, 23, 25, 27,
28, 30, 33, 34, 36, 37, 38, and 54, notification is required
in accordance with general condition 32, for any activity
proposed by permittees in the designated critical resource
waters including wetlands adjacent to those waters. The
district engineer may authorize activities under these
NWPs only after she or he determines that the impacts to
the critical resource waters will be no more than minimal.
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feet wide on each side of the stream, but the district
engineer may require slightly wider riparian areas to
address documented water quality or habitat loss

[0 23. Mitigation. The district engineer will consider the
following factors when determining appropriate and practicable
mitigation necessary to ensure that the individual and cumulative

adverse environmental effects are no more than minimal:

[0 (a) The activity must be designed and constructed to
avoid and minimize adverse effects, both temporary and
permanent, to waters of the United States to the maximum
extent practicable at the project site (i.e., on site).

0 (b) Mitigation in all its forms (avoiding, minimizing,
rectifying, reducing, or compensating for resource losses)
will be required to the extent necessary to ensure that the
individual and cumulative adverse environmental effects
are no more than minimal.

[0 (c) Compensatory mitigation at a minimum one-for-
one ratio will be required for all wetland losses that
exceed 1/10-acre and require pre-construction
notification, unless the district engineer determines in
writing that either some other form of mitigation would
be more environmentally appropriate or the adverse
environmental effects of the proposed activity are no
more than minimal, and provides an activity-specific
waiver of this requirement. For wetland losses of 1/10-
acre or less that require pre-construction notification, the
district engineer may determine on a case-by-case basis
that compensatory mitigation is required to ensure that the
activity results in only minimal adverse environmental
effects.

[0 (d) Compensatory mitigation at a minimum one-for-
one ratio will be required for all losses of stream bed that
exceed 3/100-acre and require pre-construction
notification, unless the district engineer determines in
writing that either some other form of mitigation would
be more environmentally appropriate or the adverse
environmental effects of the proposed activity are no
more than minimal, and provides an activity-specific
waiver of this requirement. This compensatory mitigation
requirement may be satisfied through the restoration or
enhancement of riparian areas next to streams in
accordance with paragraph (e) of this general condition.
For losses of stream bed of 3/100-acre or less that require
pre-construction notification, the district engineer may
determine on a case-by-case basis that compensatory
mitigation is required to ensure that the activity results in
only minimal adverse environmental effects.
Compensatory mitigation for losses of streams should be
provided, if practicable, through stream rehabilitation,
enhancement, or preservation, since streams are difficult-
to-replace resources (see 33 CFR 332.3(e)(3)).

[0 (e) Compensatory mitigation plans for NWP
activities in or near streams or other open waters will
normally include a requirement for the restoration or
enhancement, maintenance, and legal protection (e.g.,
conservation easements) of riparian areas next to open
waters. In some cases, the restoration or
maintenance/protection of riparian areas may be the only
compensatory mitigation required. If restoring riparian
areas involves planting vegetation, only native species
should be planted. The width of the required riparian area
will address documented water quality or aquatic habitat
loss concerns. Normally, the riparian area will be 25 to 50

concerns. If it is not possible to restore or maintain/protect
a riparian area on both sides of a stream, or if the
waterbody is a lake or coastal waters, then restoring or
maintaining/protecting a riparian area along a single bank
or shoreline may be sufficient. Where both wetlands and
open waters exist on the project site, the district engineer
will determine the appropriate compensatory mitigation
(e.g., riparian areas and/or wetlands compensation) based
on what is best for the aquatic environment on a
watershed basis. In cases where riparian areas are
determined to be the most appropriate form of
minimization or compensatory mitigation, the district
engineer may waive or reduce the requirement to provide
wetland compensatory mitigation for wetland losses.

0 (f) Compensatory mitigation projects provided to
offset losses of aquatic resources must comply with the
applicable provisions of 33 CFR part 332.

I (1) The prospective permittee is responsible for
proposing an appropriate compensatory mitigation
option if compensatory mitigation is necessary to
ensure that the activity results in no more than
minimal adverse environmental effects. For the
NWPs, the preferred mechanism for providing
compensatory mitigation is mitigation bank credits or
in-lieu fee program credits (see 33 CFR 332.3(b)(2)
and (3)). However, if an appropriate number and type
of mitigation bank or in-lieu credits are not available
at the time the PCN is submitted to the district
engineer, the district engineer may approve the use of
permittee-responsible mitigation.

1 (2) The amount of compensatory mitigation
required by the district engineer must be sufficient to
ensure that the authorized activity results in no more
than minimal individual and cumulative adverse
environmental effects (see 33 CFR 330.1(e)(3)). (See
also 33 CFR 332.3(f).)

LI (3) Since the likelihood of success is greater and
the impacts to potentially valuable uplands are
reduced, aquatic resource restoration should be the
first compensatory mitigation option considered for
permittee-responsible mitigation.

[0 (4) If permittee-responsible mitigation is the
proposed option, the prospective permittee is
responsible for submitting a mitigation plan. A
conceptual or detailed mitigation plan may be used
by the district engineer to make the decision on the
NWP verification request, but a final mitigation plan
that addresses the applicable requirements of 33 CFR
332.4(c)(2) through (14) must be approved by the
district engineer before the permittee begins work in
waters of the United States, unless the district
engineer determines that prior approval of the final
mitigation plan is not practicable or not necessary to
ensure timely completion of the required
compensatory mitigation (see 33 CFR 332.3(k)(3)). If
permittee-responsible mitigation is the proposed
option, and the proposed compensatory mitigation
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site is located on land in which another federal
agency holds an easement, the district engineer will
coordinate with that federal agency to determine if
proposed compensatory mitigation project is
compatible with the terms of the easement.

O (5) If mitigation bank or in-licu fee program
credits are the proposed option, the mitigation plan
needs to address only the baseline conditions at the
impact site and the number of credits to be provided
(see 33 CFR 332.4(c)(1)(ii)).

0 (6) Compensatory mitigation requirements (e.g.,
resource type and amount to be provided as
compensatory mitigation, site protection, ecological
performance standards, monitoring requirements)
may be addressed through conditions added to the
NWP authorization, instead of components of a
compensatory mitigation plan (see 33 CFR
332.4(c)(1)(i1)).

O (g) Compensatory mitigation will not be used to
increase the acreage losses allowed by the acreage limits
of the NWPs. For example, if an NWP has an acreage
limit of 1/2-acre, it cannot be used to authorize any NWP
activity resulting in the loss of greater than 1/2-acre of
waters of the United States, even if compensatory
mitigation is provided that replaces or restores some of
the lost waters. However, compensatory mitigation can
and should be used, as necessary, to ensure that an NWP
activity already meeting the established acreage limits
also satisfies the no more than minimal impact
requirement for the NWPs.

[0  (h) Permittees may propose the use of mitigation
banks, in-lieu fee programs, or permittee-responsible
mitigation. When developing a compensatory mitigation
proposal, the permittee must consider appropriate and
practicable options consistent with the framework at 33
CFR 332.3(b). For activities resulting in the loss of
marine or estuarine resources, permittee-responsible
mitigation may be environmentally preferable if there are
no mitigation banks or in-lieu fee programs in the area
that have marine or estuarine credits available for sale or
transfer to the permittee. For permittee-responsible
mitigation, the special conditions of the NWP verification
must clearly indicate the party or parties responsible for
the implementation and performance of the compensatory
mitigation project, and, if required, its long-term
management.

[0 (i) Where certain functions and services of waters of
the United States are permanently adversely affected by a
regulated activity, such as discharges of dredged or fill
material into waters of the United States that will convert
a forested or scrub-shrub wetland to a herbaceous wetland
in a permanently maintained utility line right-of-way,
mitigation may be required to reduce the adverse
environmental effects of the activity to the no more than
minimal level.

[0 24. Safety of Impoundment Structures. To ensure that all
impoundment structures are safely designed, the district engineer
may require non-Federal applicants to demonstrate that the
structures comply with established state or federal, dam safety
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criteria or have been designed by qualified persons. The district
engineer may also require documentation that the design has
been independently reviewed by similarly qualified persons, and
appropriate modifications made to ensure safety.

] 25. Water Quality.

L1 (a) Where the certifying authority (state, authorized
tribe, or EPA, as appropriate) has not previously certified
compliance of an NWP with CWA section 401, a CWA section
401 water quality certification for the proposed discharge must
be obtained or waived (see 33 CFR 330.4(c)). If the permittee
cannot comply with all of the conditions of a water quality
certification previously issued by certifying authority for the
issuance of the NWP, then the permittee must obtain a water
quality certification or waiver for the proposed discharge in
order for the activity to be authorized by an NWP.

[ (b) If the NWP activity requires pre-construction
notification and the certifying authority has not previously
certified compliance of an NWP with CWA section 401, the
proposed discharge is not authorized by an NWP until water
quality certification is obtained or waived. If the certifying
authority issues a water quality certification for the proposed
discharge, the permittee must submit a copy of the certification
to the district engineer. The discharge is not authorized by an
NWP until the district engineer has notified the permittee that
the water quality certification requirement has been satisfied by
the issuance of a water quality certification or a waiver.

L1 (c) The district engineer or certifying authority may
require additional water quality management measures to ensure
that the authorized activity does not result in more than minimal
degradation of water quality.

[0 26. Coastal Zone Management. In coastal states where an
NWP has not previously received a state coastal zone
management consistency concurrence, an individual state coastal
zone management consistency concurrence must be obtained, or
a presumption of concurrence must occur (see 33 CFR 330.4(d)).
If the permittee cannot comply with all of the conditions of a
coastal zone management consistency concurrence previously
issued by the state, then the permittee must obtain an individual
coastal zone management consistency concurrence or
presumption of concurrence in order for the activity to be
authorized by an NWP. The district engineer or a state may
require additional measures to ensure that the authorized activity
is consistent with state coastal zone management requirements.

[0 27. Regional and Case-By-Case Conditions. The activity
must comply with any regional conditions that may have been
added by the Division Engineer (see 33 CFR 330.4(¢e)) and with
any case specific conditions added by the Corps or by the state,
Indian Tribe, or U.S. EPA in its CWA section 401 Water Quality
Certification, or by the state in its Coastal Zone Management
Act consistency determination.

L1 28. Use of Multiple Nationwide Permits. The use of
more than one NWP for a single and complete project is
authorized, subject to the following restrictions:

1 (a) Ifonly one of the NWPs used to authorize the
single and complete project has a specified acreage limit, the
acreage loss of waters of the United States cannot exceed the
acreage limit of the NWP with the highest specified acreage
limit. For example, if a road crossing over tidal waters is
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constructed under NWP 14, with associated bank stabilization
authorized by NWP 13, the maximum acreage loss of waters of
the United States for the total project cannot exceed 1/3-acre.

[ (b) If one or more of the NWPs used to authorize the
single and complete project has specified acreage limits, the
acreage loss of waters of the United States authorized by those
NWPs cannot exceed their respective specified acreage limits.
For example, if a commercial development is constructed under
NWP 39, and the single and complete project includes the filling
of an upland ditch authorized by NWP 46, the maximum acreage
loss of waters of the United States for the commercial
development under NWP 39 cannot exceed 1/2-acre, and the
total acreage loss of waters of United States due to the NWP 39
and 46 activities cannot exceed | acre.

L1 29. Transfer of Nationwide Permit Verifications. If the
permittee sells the property associated with a nationwide permit
verification, the permittee may transfer the nationwide permit
verification to the new owner by submitting a letter to the
appropriate Corps district office to validate the transfer. A copy
of the nationwide permit verification must be attached to the
letter, and the letter must contain the following statement and
signature:

“When the structures or work authorized by this nationwide
permit are still in existence at the time the property is
transferred, the terms and conditions of this nationwide permit,
including any special conditions, will continue to be binding on
the new owner(s) of the property. To validate the transfer of this
nationwide permit and the associated liabilities associated with
compliance with its terms and conditions, have the transferee
sign and date below.”

(Transferee)

(Date)

0 30. Compliance Certification. Each permittee who
receives an NWP verification letter from the Corps must provide
a signed certification documenting completion of the authorized
activity and implementation of any required compensatory
mitigation. The success of any required permittee-responsible
mitigation, including the achievement of ecological performance
standards, will be addressed separately by the district engineer.
The Corps will provide the permittee the certification document
with the NWP verification letter. The certification document
will include:

[ (a) A statement that the authorized activity was done in
accordance with the NWP authorization, including any general,
regional, or activity-specific conditions;

I (b) A statement that the implementation of any required
compensatory mitigation was completed in accordance with the
permit conditions. If credits from a mitigation bank or in-lieu fee
program are used to satisfy the compensatory mitigation
requirements, the certification must include the documentation
required by 33 CFR 332.3(1)(3) to confirm that the permittee
secured the appropriate number and resource type of credits; and

LI (c) The signature of the permittee certifying the
completion of the activity and mitigation.
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The completed certification document must be submitted to the
district engineer within 30 days of completion of the authorized
activity or the implementation of any required compensatory
mitigation, whichever occurs later.

1 31. Activities Affecting Structures or Works Built by
the United States. If an NWP activity also requires review by,
or permission from, the Corps pursuant to 33 U.S.C. 408
because it will alter or temporarily or permanently occupy or use
a U.S. Army Corps of Engineers (USACE) federally authorized
Civil Works project (a “USACE project”), the prospective
permittee must submit a pre-construction notification. See
paragraph (b)(10) of general condition 32. An activity that
requires section 408 permission and/or review is not authorized
by an NWP until the appropriate Corps office issues the section
408 permission or completes its review to alter, occupy, or use
the USACE project, and the district engineer issues a written
NWP verification.

0 32. Pre-Construction Notification.

[0 (a) Timing. Where required by the terms of the
NWP, the prospective permittee must notify the district
engineer by submitting a pre-construction notification
(PCN) as early as possible. The district engineer must
determine if the PCN is complete within 30 calendar days
of the date of receipt and, if the PCN is determined to be
incomplete, notify the prospective permittee within that
30 day period to request the additional information
necessary to make the PCN complete. The request must
specify the information needed to make the PCN
complete. As a general rule, district engineers will request
additional information necessary to make the PCN
complete only once. However, if the prospective
permittee does not provide all of the requested
information, then the district engineer will notify the
prospective permittee that the PCN is still incomplete and
the PCN review process will not commence until all of
the requested information has been received by the district
engineer. The prospective permittee shall not begin the
activity until either:

L1 (1) He or she is notified in writing by the
district engineer that the activity may proceed under
the NWP with any special conditions imposed by the
district or division engineer; or

[0 (2) 45 calendar days have passed from the
district engineer’s receipt of the complete PCN and
the prospective permittee has not received written
notice from the district or division engineer.
However, if the permittee was required to notify the
Corps pursuant to general condition 18 that listed
species or critical habitat might be affected or are in
the vicinity of the activity, or to notify the Corps
pursuant to general condition 20 that the activity
might have the potential to cause effects to historic
properties, the permittee cannot begin the activity
until receiving written notification from the Corps
that there is “no effect” on listed species or “no
potential to cause effects” on historic properties, or
that any consultation required under Section 7 of the
Endangered Species Act (see 33 CFR 330.4(f))
and/or section 106 of the National Historic
Preservation Act (see 33 CFR 330.4(g)) has been
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completed. If the proposed activity requires a written
waiver to exceed specified limits of an NWP, the
permittee may not begin the activity until the district
engineer issues the waiver. If the district or division
engineer notifies the permittee in writing that an
individual permit is required within 45 calendar days
of receipt of a complete PCN, the permittee cannot
begin the activity until an individual permit has been
obtained. Subsequently, the permittee’s right to
proceed under the NWP may be modified, suspended,
or revoked only in accordance with the procedure set
forth in 33 CFR 330.5(d)(2).
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[0 (iii) Sketches should be provided when
necessary to show that the activity complies with the
terms of the NWP. (Sketches usually clarify the
activity and when provided results in a quicker
decision. Sketches should contain sufficient detail to
provide an illustrative description of the proposed
activity (e.g., a conceptual plan), but do not need to
be detailed engineering plans);

[0 (5) The PCN must include a delineation of
wetlands, other special aquatic sites, and other
waters, such as lakes and ponds, and perennial and
intermittent streams, on the project site. Wetland

1 (b) Contents of Pre-Construction Notification: The delineations must be prepared in accordance with the
PCN must be in writing and include the following current method required by the Corps. The permittee
information: may ask the Corps to delineate the special aquatic

0 (1) Name, address and telephone numbers of
the prospective permittee;

O (2) Location of the proposed activity;

L (3) Identify the specific NWP or NWP(s) the
prospective permittee wants to use to authorize the
proposed activity;

0 @

L0 (i) A description of the proposed activity;
the activity’s purpose; direct and indirect adverse
environmental effects the activity would cause,
including the anticipated amount of loss of wetlands,
other special aquatic sites, and other waters expected
to result from the NWP activity, in acres, linear feet,
or other appropriate unit of measure; a description of
any proposed mitigation measures intended to reduce
the adverse environmental effects caused by the
proposed activity; and any other NWP(s), regional
general permit(s), or individual permit(s) used or
intended to be used to authorize any part of the
proposed project or any related activity, including
other separate and distant crossings for linear projects
that require Department of the Army authorization
but do not require pre-construction notification. The
description of the proposed activity and any proposed
mitigation measures should be sufficiently detailed to
allow the district engineer to determine that the
adverse environmental effects of the activity will be
no more than minimal and to determine the need for
compensatory mitigation or other mitigation
measures.

0 (ii) For linear projects where one or more
single and complete crossings require pre-
construction notification, the PCN must include the
quantity of anticipated losses of wetlands, other
special aquatic sites, and other waters for each single
and complete crossing of those wetlands, other
special aquatic sites, and other waters (including
those single and complete crossings authorized by an
NWP but do not require PCNs). This information
will be used by the district engineer to evaluate the
cumulative adverse environmental effects of the
proposed linear project and does not change those
non-PCN NWP activities into NWP PCNs.

sites and other waters on the project site, but there
may be a delay if the Corps does the delineation,
especially if the project site is large or contains many
wetlands, other special aquatic sites, and other
waters. Furthermore, the 45-day period will not start
until the delineation has been submitted to or
completed by the Corps, as appropriate;

[0 (6) Ifthe proposed activity will result in the
loss of greater than 1/10-acre of wetlands or 3/100-
acre of stream bed and a PCN is required, the
prospective permittee must submit a statement
describing how the mitigation requirement will be
satisfied, or explaining why the adverse
environmental effects are no more than minimal and
why compensatory mitigation should not be required.
As an alternative, the prospective permittee may
submit a conceptual or detailed mitigation plan.

LI (7) For non-federal permittees, if any listed
species (or species proposed for listing) or designated
critical habitat (or critical habitat proposed for such
designation) might be affected or is in the vicinity of
the activity, or if the activity is located in designated
critical habitat (or critical habitat proposed for such
designation), the PCN must include the name(s) of
those endangered or threatened species (or species
proposed for listing) that might be affected by the
proposed activity or utilize the designated critical
habitat (or critical habitat proposed for such
designation) that might be affected by the proposed
activity. For NWP activities that require pre-
construction notification, Federal permittees must
provide documentation demonstrating compliance
with the Endangered Species Act;

1 (8) Fornon-federal permittees, if the NWP
activity might have the potential to cause effects to a
historic property listed on, determined to be eligible
for listing on, or potentially eligible for listing on, the
National Register of Historic Places, the PCN must
state which historic property might have the potential
to be affected by the proposed activity or include a
vicinity map indicating the location of the historic
property. For NWP activities that require pre-
construction notification, Federal permittees must
provide documentation demonstrating compliance
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with section 106 of the National Historic Preservation
Act;

LI (9) For an activity that will occur in a
component of the National Wild and Scenic River
System, or in a river officially designated by
Congress as a “study river” for possible inclusion in
the system while the river is in an official study
status, the PCN must identify the Wild and Scenic
River or the “study river” (see general condition 16);
and

L (10) For an NWP activity that requires
permission from, or review by, the Corps pursuant to
33 U.S.C. 408 because it will alter or temporarily or
permanently occupy or use a U.S. Army Corps of
Engineers federally authorized civil works project,
the pre-construction notification must include a
statement confirming that the project proponent has
submitted a written request for section 408
permission from, or review by, the Corps office
having jurisdiction over that USACE project.
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substantive, site-specific comments. The comments
must explain why the agency believes the adverse
environmental effects will be more than minimal. If
so contacted by an agency, the district engineer will
wait an additional 15 calendar days before making a
decision on the pre-construction notification. The
district engineer will fully consider agency comments
received within the specified time frame concerning
the proposed activity’s compliance with the terms
and conditions of the NWPs, including the need for
mitigation to ensure that the net adverse
environmental effects of the proposed activity are no
more than minimal. The district engineer will provide
no response to the resource agency, except as
provided below. The district engineer will indicate in
the administrative record associated with each pre-
construction notification that the resource agencies’
concerns were considered. For NWP 37, the
emergency watershed protection and rehabilitation
activity may proceed immediately in cases where
there is an unacceptable hazard to life or a significant
loss of property or economic hardship will occur. The

0 (c¢) Form of Pre-Construction Notification: The
nationwide permit pre-construction notification form
(Form ENG 6082) should be used for NWP PCNs. A
letter containing the required information may also be
used. Applicants may provide electronic files of PCNs
and supporting materials if the district engineer has (] (4) In cases of where the prospective permittee
established tools and procedures for electronic submittals. is not a Federal agency, the district engineer will
provide a response to NMFS within 30 calendar days

district engineer will consider any comments
received to decide whether the NWP 37 authorization
should be modified, suspended, or revoked in
accordance with the procedures at 33 CFR 330.5.

[0 (d) Agency Coordination:

O (1) The district engineer will consider any
comments from Federal and state agencies
concerning the proposed activity’s compliance with
the terms and conditions of the NWPs and the need
for mitigation to reduce the activity’s adverse
environmental effects so that they are no more than
minimal.

L0 (2) Agency coordination is required for: (i) all
NWP activities that require pre-construction
notification and result in the loss of greater than 1/2-
acre of waters of the United States; (ii) NWP 13
activities in excess of 500 linear feet, fills greater
than one cubic yard per running foot, or involve
discharges of dredged or fill material into special
aquatic sites; and (iii)) NWP 54 activities in excess of
500 linear feet, or that extend into the waterbody
more than 30 feet from the mean low water line in
tidal waters or the ordinary high water mark in the
Great Lakes.

L0 (3) When agency coordination is required, the
district engineer will immediately provide (e.g., via
e-mail, facsimile transmission, overnight mail, or
other expeditious manner) a copy of the complete
PCN to the appropriate Federal or state offices (FWS,
state natural resource or water quality agency, EPA,
and, if appropriate, the NMFS). With the exception of
NWP 37, these agencies will have 10 calendar days
from the date the material is transmitted to notify the
district engineer via telephone, facsimile
transmission, or e-mail that they intend to provide

of receipt of any Essential Fish Habitat conservation
recommendations, as required by section
305(b)(4)(B) of the Magnuson-Stevens Fishery
Conservation and Management Act.

LI (5) Applicants are encouraged to provide the
Corps with either electronic files or multiple copies
of pre-construction notifications to expedite agency
coordination.

C. 2021 District Engineer’s Decision

[J 1. Inreviewing the PCN for the proposed activity, the
district engineer will determine whether the activity authorized
by the NWP will result in more than minimal individual or
cumulative adverse environmental effects or may be contrary to
the public interest. If a project proponent requests authorization
by a specific NWP, the district engineer should issue the NWP
verification for that activity if it meets the terms and conditions
of that NWP, unless he or she determines, after considering
mitigation, that the proposed activity will result in more than
minimal individual and cumulative adverse effects on the
aquatic environment and other aspects of the public interest and
exercises discretionary authority to require an individual permit
for the proposed activity. For a linear project, this determination
will include an evaluation of the single and complete crossings
of waters of the United States that require PCNs to determine
whether they individually satisfy the terms and conditions of the
NWP(s), as well as the cumulative effects caused by all of the
crossings of waters of the United States authorized by an NWP.
If an applicant requests a waiver of an applicable limit, as
provided for in NWPs 13, 36, or 54, the district engineer will
only grant the waiver upon a written determination that the NWP



Docusign Envelope ID: 3255B3AA-B5A2-42D0-8137-7ABD887DBCBC

Nationwide Permit 42 Summary

activity will result in only minimal individual and cumulative
adverse environmental effects.

[ 2. When making minimal adverse environmental effects
determinations the district engineer will consider the direct and
indirect effects caused by the NWP activity. He or she will also
consider the cumulative adverse environmental effects caused by
activities authorized by an NWP and whether those cumulative
adverse environmental effects are no more than minimal. The
district engineer will also consider site specific factors, such as
the environmental setting in the vicinity of the NWP activity, the
type of resource that will be affected by the NWP activity, the
functions provided by the aquatic resources that will be affected
by the NWP activity, the degree or magnitude to which the
aquatic resources perform those functions, the extent that aquatic
resource functions will be lost as a result of the NWP activity
(e.g., partial or complete loss), the duration of the adverse effects
(temporary or permanent), the importance of the aquatic
resource functions to the region (e.g., watershed or ecoregion),
and mitigation required by the district engineer. If an appropriate
functional or condition assessment method is available and
practicable to use, that assessment method may be used by the
district engineer to assist in the minimal adverse environmental
effects determination. The district engineer may add case-
specific special conditions to the NWP authorization to address
site-specific environmental concerns.

I 3. If the proposed activity requires a PCN and will result in
a loss of greater than 1/10-acre of wetlands or 3/100-acre of
stream bed, the prospective permittee should submit a mitigation
proposal with the PCN. Applicants may also propose
compensatory mitigation for NWP activities with smaller
impacts, or for impacts to other types of waters. The district
engineer will consider any proposed compensatory mitigation or
other mitigation measures the applicant has included in the
proposal in determining whether the net adverse environmental
effects of the proposed activity are no more than minimal. The
compensatory mitigation proposal may be either conceptual or
detailed. If the district engineer determines that the activity
complies with the terms and conditions of the NWP and that the
adverse environmental effects are no more than minimal, after
considering mitigation, the district engineer will notify the
permittee and include any activity-specific conditions in the
NWP verification the district engineer deems necessary.
Conditions for compensatory mitigation requirements must
comply with the appropriate provisions at 33 CFR 332.3(k). The
district engineer must approve the final mitigation plan before
the permittee commences work in waters of the United States,
unless the district engineer determines that prior approval of the
final mitigation plan is not practicable or not necessary to ensure
timely completion of the required compensatory mitigation. If
the prospective permittee elects to submit a compensatory
mitigation plan with the PCN, the district engineer will
expeditiously review the proposed compensatory mitigation
plan. The district engineer must review the proposed
compensatory mitigation plan within 45 calendar days of
receiving a complete PCN and determine whether the proposed
mitigation would ensure that the NWP activity results in no
more than minimal adverse environmental effects. If the net
adverse environmental effects of the NWP activity (after
consideration of the mitigation proposal) are determined by the
district engineer to be no more than minimal, the district
engineer will provide a timely written response to the applicant.
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The response will state that the NWP activity can proceed under
the terms and conditions of the NWP, including any activity-
specific conditions added to the NWP authorization by the
district engineer.

L1 4. If the district engineer determines that the adverse
environmental effects of the proposed activity are more than
minimal, then the district engineer will notify the applicant
either: (a) that the activity does not qualify for authorization
under the NWP and instruct the applicant on the procedures to
seek authorization under an individual permit; (b) that the
activity is authorized under the NWP subject to the applicant’s
submission of a mitigation plan that would reduce the adverse
environmental effects so that they are no more than minimal; or
(c) that the activity is authorized under the NWP with specific
modifications or conditions. Where the district engineer
determines that mitigation is required to ensure no more than
minimal adverse environmental effects, the activity will be
authorized within the 45-day PCN period (unless additional time
is required to comply with general conditions 18, 20, and/or 31),
with activity-specific conditions that state the mitigation
requirements. The authorization will include the necessary
conceptual or detailed mitigation plan or a requirement that the
applicant submit a mitigation plan that would reduce the adverse
environmental effects so that they are no more than minimal.
When compensatory mitigation is required, no work in waters of
the United States may occur until the district engineer has
approved a specific mitigation plan or has determined that prior
approval of a final mitigation plan is not practicable or not
necessary to ensure timely completion of the required
compensatory mitigation.

D. 2021 Further Information

1. District engineers have authority to determine if an activity
complies with the terms and conditions of an NWP.

2. NWPs do not obviate the need to obtain other federal, state, or
local permits, approvals, or authorizations required by law.

3. NWPs do not grant any property rights or exclusive
privileges.

4. NWPs do not authorize any injury to the property or rights of
others.

5. NWPs do not authorize interference with any existing or
proposed Federal project (see general condition 31).

E. 2021 Nationwide Permit Definitions

Best management practices (BMPs): Policies, practices,
procedures, or structures implemented to mitigate the adverse
environmental effects on surface water quality resulting from
development. BMPs are categorized as structural or non-
structural.

Compensatory mitigation: The restoration (re-establishment or
rehabilitation), establishment (creation), enhancement, and/or in
certain circumstances preservation of aquatic resources for the
purposes of offsetting unavoidable adverse impacts which
remain after all appropriate and practicable avoidance and
minimization has been achieved.

Currently serviceable: Useable as is or with some maintenance,
but not so degraded as to essentially require reconstruction.



Docusign Envelope ID: 3255B3AA-B5A2-42D0-8137-7ABD887DBCBC

Nationwide Permit 42 Summary

Direct effects: Effects that are caused by the activity and occur
at the same time and place.

Discharge: The term “discharge” means any discharge of
dredged or fill material into waters of the United States.

Ecological reference: A model used to plan and design an
aquatic habitat and riparian area restoration, enhancement, or
establishment activity under NWP 27. An ecological reference
may be based on the structure, functions, and dynamics of an
aquatic habitat type or a riparian area type that currently exists in
the region where the proposed NWP 27 activity is located.
Alternatively, an ecological reference may be based on a
conceptual model for the aquatic habitat type or riparian area
type to be restored, enhanced, or established as a result of the
proposed NWP 27 activity. An ecological reference takes into
account the range of variation of the aquatic habitat type or
riparian area type in the region.

Enhancement: The manipulation of the physical, chemical, or
biological characteristics of an aquatic resource to heighten,
intensify, or improve a specific aquatic resource function(s).
Enhancement results in the gain of selected aquatic resource
function(s) but may also lead to a decline in other aquatic
resource function(s). Enhancement does not result in a gain in
aquatic resource area.

Establishment (creation): The manipulation of the physical,
chemical, or biological characteristics present to develop an
aquatic resource that did not previously exist at an upland site.
Establishment results in a gain in aquatic resource area.

High Tide Line: The line of intersection of the land with the
water’s surface at the maximum height reached by a rising tide.
The high tide line may be determined, in the absence of actual
data, by a line of oil or scum along shore objects, a more or less
continuous deposit of fine shell or debris on the foreshore or
berm, other physical markings or characteristics, vegetation
lines, tidal gages, or other suitable means that delineate the
general height reached by a rising tide. The line encompasses
spring high tides and other high tides that occur with periodic
frequency but does not include storm surges in which there is a
departure from the normal or predicted reach of the tide due to
the piling up of water against a coast by strong winds such as
those accompanying a hurricane or other intense storm.

Historic Property: Any prehistoric or historic district, site
(including archaeological site), building, structure, or other
object included in, or eligible for inclusion in, the National
Register of Historic Places maintained by the Secretary of the
Interior. This term includes artifacts, records, and remains that
are related to and located within such properties. The term
includes properties of traditional religious and cultural
importance to an Indian tribe or Native Hawaiian organization
and that meet the National Register criteria (36 CFR part 60).

Independent utility: A test to determine what constitutes a
single and complete non-linear project in the Corps Regulatory
Program. A project is considered to have independent utility if it
would be constructed absent the construction of other projects in
the project area. Portions of a multi-phase project that depend
upon other phases of the project do not have independent utility.
Phases of a project that would be constructed even if the other
phases were not built can be considered as separate single and
complete projects with independent utility.
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Indirect effects: Effects that are caused by the activity and are
later in time or farther removed in distance but are still
reasonably foreseeable.

Loss of waters of the United States: Waters of the United
States that are permanently adversely affected by filling,
flooding, excavation, or drainage because of the regulated
activity. The loss of stream bed includes the acres of stream bed
that are permanently adversely affected by filling or excavation
because of the regulated activity. Permanent adverse effects
include permanent discharges of dredged or fill material that
change an aquatic area to dry land, increase the bottom elevation
of a waterbody, or change the use of a waterbody. The acreage
of loss of waters of the United States is a threshold measurement
of the impact to jurisdictional waters or wetlands for determining
whether a project may qualify for an NWP; it is not a net
threshold that is calculated after considering compensatory
mitigation that may be used to offset losses of aquatic functions
and services. Waters of the United States temporarily filled,
flooded, excavated, or drained, but restored to pre-construction
contours and elevations after construction, are not included in
the measurement of loss of waters of the United States. Impacts
resulting from activities that do not require Department of the
Army authorization, such as activities eligible for exemptions
under section 404(f) of the Clean Water Act, are not considered
when calculating the loss of waters of the United States.

Navigable waters: Waters subject to section 10 of the Rivers
and Harbors Act of 1899. These waters are defined at 33 CFR
part 329.

Non-tidal wetland: A non-tidal wetland is a wetland that is not
subject to the ebb and flow of tidal waters. Non-tidal wetlands
contiguous to tidal waters are located landward of the high tide
line (i.e., spring high tide line).

Open water: For purposes of the NWPs, an open water is any
area that in a year with normal patterns of precipitation has water
flowing or standing above ground to the extent that an ordinary
high-water mark can be determined. Aquatic vegetation within
the area of flowing or standing water is either non-emergent,
sparse, or absent. Vegetated shallows are considered to be open
waters. Examples of “open waters” include rivers, streams,
lakes, and ponds.

Ordinary High Water Mark: The term ordinary high water
mark means that line on the shore established by the fluctuations
of water and indicated by physical characteristics such as a clear,
natural line impressed on the bank, shelving, changes in the
character of soil, destruction of terrestrial vegetation, the
presence of litter and debris, or other appropriate means that
consider the characteristics of the surrounding areas.

Perennial stream: A perennial stream has surface water flowing
continuously year-round during a typical year.

Practicable: Available and capable of being done after taking
into consideration cost, existing technology, and logistics in light
of overall project purposes.

Pre-construction notification: A request submitted by the
project proponent to the Corps for confirmation that a particular
activity is authorized by nationwide permit. The request may be
a permit application, letter, or similar document that includes
information about the proposed work and its anticipated
environmental effects. Pre-construction notification may be
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required by the terms and conditions of a nationwide permit, or
by regional conditions. A pre-construction notification may be
voluntarily submitted in cases where pre-construction
notification is not required, and the project proponent wants
confirmation that the activity is authorized by nationwide permit.

Preservation: The removal of a threat to, or preventing the
decline of, aquatic resources by an action in or near those
aquatic resources. This term includes activities commonly
associated with the protection and maintenance of aquatic
resources through the implementation of appropriate legal and
physical mechanisms. Preservation does not result in a gain of
aquatic resource area or functions.

Re-establishment: The manipulation of the physical, chemical,
or biological characteristics of a site with the goal of returning
natural/historic functions to a former aquatic resource. Re-
establishment results in rebuilding a former aquatic resource and
results in a gain in aquatic resource area and functions.

Rehabilitation: The manipulation of the physical, chemical, or
biological characteristics of a site with the goal of repairing
natural/historic functions to a degraded aquatic resource.
Rehabilitation results in a gain in aquatic resource function but
does not result in a gain in aquatic resource area.

Restoration: The manipulation of the physical, chemical, or
biological characteristics of a site with the goal of returning
natural/historic functions to a former or degraded aquatic
resource. For the purpose of tracking net gains in aquatic
resource area, restoration is divided into two categories: re-
establishment and rehabilitation.

Riffle and pool complex: Riffle and pool complexes are special
aquatic sites under the 404(b)(1) Guidelines. Riffle and pool
complexes sometimes characterize steep gradient sections of
streams. Such stream sections are recognizable by their
hydraulic characteristics. The rapid movement of water over a
course substrate in riffles results in a rough flow, a turbulent
surface, and high dissolved oxygen levels in the water. Pools are
deeper areas associated with riffles. A slower stream velocity, a
streaming flow, a smooth surface, and a finer substrate
characterize pools.

Riparian areas: Riparian areas are lands next to streams, lakes,
and estuarine-marine shorelines. Riparian areas are transitional
between terrestrial and aquatic ecosystems, through which
surface and subsurface hydrology connects riverine, lacustrine,
estuarine, and marine waters with their adjacent wetlands, non-
wetland waters, or uplands. Riparian areas provide a variety of
ecological functions and services and help improve or maintain
local water quality. (See general condition 23).

Shellfish seeding: The placement of shellfish seed and/or
suitable substrate to increase shellfish production. Shellfish seed
consists of immature individual shellfish or individual shellfish
attached to shells or shell fragments (i.e., spat on shell). Suitable
substrate may consist of shellfish shells, shell fragments, or other
appropriate materials placed into waters for shellfish habitat.

Single and complete linear project: A linear project is a
project constructed for the purpose of getting people, goods, or
services from a point of origin to a terminal point, which often
involves multiple crossings of one or more waterbodies at
separate and distant locations. The term “single and complete
project” is defined as that portion of the total linear project
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proposed or accomplished by one owner/developer or
partnership or other association of owners/developers that
includes all crossings of a single water of the United States (i.c.,
a single waterbody) at a specific location. For linear projects
crossing a single or multiple waterbodies several times at
separate and distant locations, each crossing is considered a
single and complete project for purposes of NWP authorization.
However, individual channels in a braided stream or river, or
individual arms of a large, irregularly shaped wetland or lake,
etc., are not separate waterbodies, and crossings of such features
cannot be considered separately.

Single and complete non-linear project: For non-linear
projects, the term “single and complete project” is defined at 33
CFR 330.2(i) as the total project proposed or accomplished by
one owner/developer or partnership or other association of
owners/developers. A single and complete non-linear project
must have independent utility (see definition of “independent
utility”). Single and complete non-linear projects may not be
“piecemealed” to avoid the limits in an NWP authorization.

Stormwater management: Stormwater management is the
mechanism for controlling stormwater runoff for the purposes of
reducing downstream erosion, water quality degradation, and
flooding and mitigating the adverse effects of changes in land
use on the aquatic environment.

Stormwater management facilities: Stormwater management
facilities are those facilities, including but not limited to,
stormwater retention and detention ponds and best management
practices, which retain water for a period of time to control
runoff and/or improve the quality (i.e., by reducing the
concentration of nutrients, sediments, hazardous substances and
other pollutants) of stormwater runoff.

Stream bed: The substrate of the stream channel between the
ordinary high-water marks. The substrate may be bedrock or
inorganic particles that range in size from clay to boulders.
Wetlands contiguous to the stream bed, but outside of the
ordinary high-water marks, are not considered part of the stream
bed.

Stream channelization: The manipulation of a stream’s course,
condition, capacity, or location that causes more than minimal
interruption of normal stream processes. A channelized
jurisdictional stream remains a water of the United States.

Structure: An object that is arranged in a definite pattern of
organization. Examples of structures include, without limitation,
any pier, boat dock, boat ramp, wharf, dolphin, weir, boom,
breakwater, bulkhead, revetment, riprap, jetty, artificial island,
artificial reef, permanent mooring structure, power transmission
line, permanently moored floating vessel, piling, aid to
navigation, or any other manmade obstacle or obstruction.

Tidal wetland: A tidal wetland is a jurisdictional wetland that is
inundated by tidal waters. Tidal waters rise and fall in a
predictable and measurable rhythm or cycle due to the
gravitational pulls of the moon and sun. Tidal waters end where
the rise and fall of the water surface can no longer be practically
measured in a predictable rhythm due to masking by other
waters, wind, or other effects. Tidal wetlands are located channel
ward of the high tide line.

Tribal lands: Any lands title to which is either: 1) held in trust
by the United States for the benefit of any Indian tribe or
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individual; or 2) held by any Indian tribe or individual subject to
restrictions by the United States against alienation.

Tribal rights: Those rights legally accruing to a tribe or tribes
by virtue of inherent sovereign authority, unextinguished
aboriginal title, treaty, statute, judicial decisions, executive order
or agreement, and that give rise to legally enforceable remedies.

Vegetated shallows: Vegetated shallows are special aquatic
sites under the 404(b)(1) Guidelines. They are areas that are
permanently inundated and under normal circumstances have
rooted aquatic vegetation, such as seagrasses in marine and
estuarine systems and a variety of vascular rooted plants in
freshwater systems.

Waterbody: For purposes of the NWPs, a waterbody is a “water
of the United States.” If a wetland is adjacent to a waterbody
determined to be a water of the United States, that waterbody
and any adjacent wetlands are considered together as a single
aquatic unit (see 33 CFR 328.4(c)(2)).
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57. Electric Utility Line and Telecommunications Activities.
Activities required for the construction, maintenance, repair, and
removal of electric utility lines, telecommunication lines, and
associated facilities in waters of the United States, provided the
activity does not result in the loss of greater than 1/2-acre of
waters of the United States for each single and complete project.

Electric utility lines and telecommunication lines: This NWP
authorizes discharges of dredged or fill material into waters of
the United States and structures or work in navigable waters for
crossings of those waters associated with the construction,
maintenance, or repair of electric utility lines and
telecommunication lines. There must be no change in pre-
construction contours of waters of the United States. An
“electric utility line and telecommunication line” is defined as
any cable, line, fiber optic line, or wire for the transmission for
any purpose of electrical energy, telephone, and telegraph
messages, and internet, radio, and television communication.

Material resulting from trench excavation may be temporarily
sidecast into waters of the United States for no more than three
months, provided the material is not placed in such a manner
that it is dispersed by currents or other forces. The district
engineer may extend the period of temporary side casting for no
more than a total of 180 days, where appropriate. In wetlands,
the top 6 to 12 inches of the trench should normally be
backfilled with topsoil from the trench. The trench cannot be
constructed or backfilled in such a manner as to drain waters of
the United States (e.g., backfilling with extensive gravel layers,
creating a french drain effect). Any exposed slopes and stream
banks must be stabilized immediately upon completion of the
electric utility line or telecommunication line crossing of each
waterbody.

Electric utility line and telecommunications substations: This
NWP authorizes the construction, maintenance, or expansion of
substation facilities associated with an electric utility line or
telecommunication line in non-tidal waters of the United States,
provided the activity, in combination with all other activities
included in one single and complete project, does not result in
the loss of greater than 1/2-acre of waters of the United States.
This NWP does not authorize discharges of dredged or fill
material into non-tidal wetlands adjacent to tidal waters of the
United States to construct, maintain, or expand substation
facilities.

Foundations for overhead electric utility line or
telecommunication line towers, poles, and anchors: This NWP
authorizes the construction or maintenance of foundations for
overhead electric utility line or telecommunication line towers,
poles, and anchors in all waters of the United States, provided
the foundations are the minimum size necessary and separate
footings for each tower leg (rather than a larger single pad) are
used where feasible.

Access roads: This NWP authorizes the construction of access
roads for the construction and maintenance of electric utility
lines or telecommunication lines, including overhead lines and
substations, in non-tidal waters of the United States, provided
the activity, in combination with all other activities included in
one single and complete project, does not cause the loss of
greater than 1/2-acre of non-tidal waters of the United States.
This NWP does not authorize discharges of dredged or fill
material into non-tidal wetlands adjacent to tidal waters for
access roads. Access roads must be the minimum width
necessary (see Note 2, below). Access roads must be constructed
so that the length of the road minimizes any adverse effects on
waters of the United States and must be as near as possible to
pre-construction contours and elevations (e.g., at grade corduroy
roads or geotextile/gravel roads). Access roads constructed
above pre-construction contours and elevations in waters of the
United States must be properly bridged or culverted to maintain
surface flows.

This NWP may authorize electric utility lines or
telecommunication lines in or affecting navigable waters of the
United States even if there is no associated discharge of dredged
or fill material (see 33 CFR part 322). Electric utility lines or
telecommunication lines constructed over section 10 waters and
electric utility lines or telecommunication lines that are routed in
or under section 10 waters without a discharge of dredged or fill
material require a section 10 permit.

This NWP authorizes, to the extent that Department of the Army
authorization is required, temporary structures, fills, and work
necessary for the remediation of inadvertent returns of drilling
fluids to waters of the United States through sub-soil fissures or
fractures that might occur during horizontal directional drilling
activities conducted for the purpose of installing or replacing
electric utility lines or telecommunication lines. These
remediation activities must be done as soon as practicable, to
restore the affected waterbody. District engineers may add
special conditions to this NWP to require a remediation plan for
addressing inadvertent returns of drilling fluids to waters of the
United States during horizontal directional drilling activities
conducted for the purpose of installing or replacing electric
utility lines or telecommunication lines.

This NWP also authorizes temporary structures, fills, and work,
including the use of temporary mats, necessary to conduct the
electric utility line activity. Appropriate measures must be taken
to maintain normal downstream flows and minimize flooding to
the maximum extent practicable, when temporary structures,
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work, and discharges of dredged or fill material, including
cofferdams, are necessary for construction activities, access fills,
or dewatering of construction sites. Temporary fills must consist
of materials, and be placed in a manner, that will not be eroded
by expected high flows. After construction, temporary fills must
be removed in their entirety and the affected areas returned to
pre-construction elevations. The areas affected by temporary
fills must be revegetated, as appropriate.

Notification: The permittee must submit a pre-construction
notification to the district engineer prior to commencing the
activity if:

(1) a section 10 permit is required; or

(2) the discharge will result in the loss of greater than 1/10-
acre of waters of the United States. (See general condition
32.) (Authorities: Sections 10 and 404)

Note 1: Where the electric utility line is constructed, installed, or
maintained in navigable waters of the United States (i.e., section
10 waters) within the coastal United States, the Great Lakes, and
United States territories, a copy of the NWP verification will be
sent by the Corps to the National Oceanic and Atmospheric
Administration (NOAA), National Ocean Service (NOS), for
charting the electric utility line to protect navigation.

Note 2: For electric utility line or telecommunications activities
crossing a single waterbody more than one time at separate and
distant locations, or multiple waterbodies at separate and distant
locations, each crossing is considered a single and complete
project for purposes of NWP authorization. Electric utility line
and telecommunications activities must comply with 33 CFR
330.6(d).

Note 3: Electric utility lines or telecommunication lines
consisting of aerial electric power transmission lines crossing
navigable waters of the United States (which are defined at 33
CFR part 329) must comply with the applicable minimum
clearances specified in 33 CFR 322.5(1).

Note 4: Access roads used for both construction and
maintenance may be authorized, provided they meet the terms
and conditions of this NWP. Access roads used solely for
construction of the electric utility line or telecommunication line
must be removed upon completion of the work, in accordance
with the requirements for temporary fills.

Note 5: This NWP authorizes electric utility line and
telecommunication line maintenance and repair activities that do
not qualify for the Clean Water Act section 404(f) exemption for
maintenance of currently serviceable fills or fill structures.

Note 6: For overhead electric utility lines and
telecommunication lines authorized by this NWP, a copy of the
PCN and NWP verification will be provided by the Corps to the
Department of Defense Siting Clearinghouse, which will
evaluate potential effects on military activities.

Note 7: For activities that require pre-construction notification,
the PCN must include any other NWP(s), regional general
permit(s), or individual permit(s) used or intended to be used to
authorize any part of the proposed project or any related activity,
including other separate and distant crossings that require
Department of the Army authorization but do not require pre-
construction notification (see paragraph (b)(4) of general
condition 32). The district engineer will evaluate the PCN in
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accordance with Section D, “District Engineer’s Decision.” The
district engineer may require mitigation to ensure that the
authorized activity results in no more than minimal individual
and cumulative adverse environmental effects (see general
condition 23).

A. 2021 Regional Conditions

1. Regional Conditions for California

2. Regional Conditions for Nevada and Utah

B. 2021 Nationwide Permit General Conditions

Note: To qualify for NWP authorization, the prospective
permittee must comply with the following general conditions, as
applicable, in addition to any regional or case-specific conditions
imposed by the division engineer or district engineer.
Prospective permittees should contact the appropriate Corps
district office to determine if regional conditions have been
imposed on an NWP. Prospective permittees should also contact
the appropriate Corps district office to determine the status of
Clean Water Act Section 401 water quality certification and/or
Coastal Zone Management Act consistency for an NWP. Every
person who may wish to obtain permit authorization under one
or more NWPs, or who is currently relying on an existing or
prior permit authorization under one or more NWPs, has been
and is on notice that all of the provisions of 33 CFR 330.1
through 330.6 apply to every NWP authorization. Note
especially 33 CFR 330.5 relating to the modification,
suspension, or revocation of any NWP authorization.

U 1. Navigation.

[0 (a) No activity may cause more than a minimal
adverse effect on navigation.

I (b) Any safety lights and signals prescribed by the
U.S. Coast Guard, through regulations or otherwise, must
be installed and maintained at the permittee's expense on
authorized facilities in navigable waters of the United
States.

LI (c) The permittee understands and agrees that, if
future operations by the United States require the
removal, relocation, or other alteration, of the structure or
work herein authorized, or if, in the opinion of the
Secretary of the Army or his or her authorized
representative, said structure or work shall cause
unreasonable obstruction to the free navigation of the
navigable waters, the permittee will be required, upon due
notice from the Corps of Engineers, to remove, relocate,
or alter the structural work or obstructions caused thereby,
without expense to the United States. No claim shall be
made against the United States on account of any such
removal or alteration.

[0 2. Aquatic Life Movements. No activity may
substantially disrupt the necessary life cycle movements of
those species of aquatic life indigenous to the waterbody,
including those species that normally migrate through the area,
unless the activity's primary purpose is to impound water. All
permanent and temporary crossings of waterbodies shall be
suitably culverted, bridged, or otherwise designed and
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constructed to maintain low flows to sustain the movement of
those aquatic species. If a bottomless culvert cannot be used,
then the crossing should be designed and constructed to
minimize adverse effects to aquatic life movements.

0 3. Spawning Areas. Activities in spawning areas during
spawning seasons must be avoided to the maximum extent
practicable. Activities that result in the physical destruction (e.g.,
through excavation, fill, or downstream smothering by
substantial turbidity) of an important spawning area are not
authorized.

0 4. Migratory Bird Breeding Areas. Activities in waters
of the United States that serve as breeding areas for migratory
birds must be avoided to the maximum extent practicable.

1 5. Shellfish Beds. No activity may occur in areas of
concentrated shellfish populations, unless the activity is directly
related to a shellfish harvesting activity authorized by NWPs 4
and 48, or is a shellfish seeding or habitat restoration activity
authorized by NWP 27.

[0 6. Suitable Material. No activity may use unsuitable
material (e.g., trash, debris, car bodies, asphalt, etc.). Material
used for construction or discharged must be free from toxic
pollutants in toxic amounts (see section 307 of the Clean Water
Act).

0 7. Water Supply Intakes. No activity may occur in the
proximity of a public water supply intake, except where the
activity is for the repair or improvement of public water supply
intake structures or adjacent bank stabilization.

[0 8. Adverse Effects From Impoundments. If the activity
creates an impoundment of water, adverse effects to the aquatic
system due to accelerating the passage of water, and/or
restricting its flow must be minimized to the maximum extent
practicable.

0 9. Management of Water Flows. To the maximum extent
practicable, the pre-construction course, condition, capacity, and
location of open waters must be maintained for each activity,
including stream channelization, storm water management
activities, and temporary and permanent road crossings, except
as provided below. The activity must be constructed to withstand
expected high flows. The activity must not restrict or impede the
passage of normal or high flows, unless the primary purpose of
the activity is to impound water or manage high flows. The
activity may alter the pre-construction course, condition,
capacity, and location of open waters if it benefits the aquatic
environment (e.g., stream restoration or relocation activities).

I 10. Fills Within 100-Year Floodplains. The activity must
comply with applicable FEMA-approved state or local
floodplain management requirements.

U 11. Equipment. Heavy equipment working in wetlands or
mudflats must be placed on mats, or other measures must be
taken to minimize soil disturbance.

1 12. Soil Erosion and Sediment Controls. Appropriate soil
erosion and sediment controls must be used and maintained in
effective operating condition during construction, and all
exposed soil and other fills, as well as any work below the
ordinary high water mark or high tide line, must be permanently
stabilized at the earliest practicable date. Permittees are
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encouraged to perform work within waters of the United States
during periods of low-flow or no-flow, or during low tides.

L1 13. Removal of Temporary Fills. Temporary structures
must be removed, to the maximum extent practicable, after their
use has been discontinued. Temporary fills must be removed in
their entirety and the affected areas returned to pre-construction
elevations. The affected areas must be revegetated, as
appropriate.

[0 14. Proper Maintenance. Any authorized structure or fill
shall be properly maintained, including maintenance to ensure
public safety and compliance with applicable NWP general
conditions, as well as any activity-specific conditions added by
the district engineer to an NWP authorization.

[0 15. Single and Complete Project. The activity must be a
single and complete project. The same NWP cannot be used
more than once for the same single and complete project.

[0 16. Wild and Scenic Rivers.

1 (a) No NWP activity may occur in a component of the
National Wild and Scenic River System, or in a river
officially designated by Congress as a “study river” for
possible inclusion in the system while the river is in an
official study status, unless the appropriate Federal agency
with direct management responsibility for such river, has
determined in writing that the proposed activity will not
adversely affect the Wild and Scenic River designation or
study status.

LI (b) If a proposed NWP activity will occur in a
component of the National Wild and Scenic River System,
or in a river officially designated by Congress as a “study
river” for possible inclusion in the system while the river is
in an official study status, the permittee must submit a pre-
construction notification (see general condition 32). The
district engineer will coordinate the PCN with the Federal
agency with direct management responsibility for that river.
Permittees shall not begin the NWP activity until notified by
the district engineer that the Federal agency with direct
management responsibility for that river has determined in
writing that the proposed NWP activity will not adversely
affect the Wild and Scenic River designation or study status.

[0 (c) Information on Wild and Scenic Rivers may be
obtained from the appropriate Federal land management
agency responsible for the designated Wild and Scenic
River or study river (e.g., National Park Service, U.S. Forest
Service, Bureau of Land Management, U.S. Fish and
Wildlife Service). Information on these rivers is also
available at: https://www.rivers.gov/.

[J 17. Tribal Rights. No activity or its operation may impair
reserved tribal rights, including, but not limited to, reserved
water rights and treaty fishing and hunting rights.

1 18. Endangered Species.

[0 (a) No activity is authorized under any NWP which
is likely to directly or indirectly jeopardize the continued
existence of a threatened or endangered species or a
species proposed for such designation, as identified under
the Federal Endangered Species Act (ESA), or which will
directly or indirectly destroy or adversely modify
designated critical habitat or critical habitat proposed for
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such designation. No activity is authorized under any
NWP which “may affect” a listed species or critical
habitat, unless ESA section 7 consultation addressing the
consequences of the proposed activity on listed species or
critical habitat has been completed. See 50 CFR 402.02
for the definition of “effects of the action” for the
purposes of ESA section 7 consultation, as well as 50
CFR 402.17, which provides further explanation under
ESA section 7 regarding “activities that are reasonably
certain to occur” and “consequences caused by the
proposed action.”

[0 (b) Federal agencies should follow their own
procedures for complying with the requirements of the
ESA (see 33 CFR 330.4(f)(1)). If pre-construction
notification is required for the proposed activity, the
Federal permittee must provide the district engineer with
the appropriate documentation to demonstrate compliance
with those requirements. The district engineer will verify
that the appropriate documentation has been submitted. If
the appropriate documentation has not been submitted,
additional ESA section 7 consultation may be necessary
for the activity and the respective federal agency would
be responsible for fulfilling its obligation under section 7
of the ESA.

I (c¢) Non-federal permittees must submit a pre-
construction notification to the district engineer if any
listed species (or species proposed for listing) or
designated critical habitat (or critical habitat proposed
such designation) might be affected or is in the vicinity of
the activity, or if the activity is located in designated
critical habitat or critical habitat proposed for such
designation, and shall not begin work on the activity until
notified by the district engineer that the requirements of
the ESA have been satisfied and that the activity is
authorized. For activities that might affect Federally-listed
endangered or threatened species (or species proposed for
listing) or designated critical habitat (or critical habitat
proposed for such designation), the pre-construction
notification must include the name(s) of the endangered
or threatened species (or species proposed for listing) that
might be affected by the proposed activity or that utilize
the designated critical habitat (or critical habitat proposed
for such designation) that might be affected by the
proposed activity. The district engineer will determine
whether the proposed activity “may affect” or will have
“no effect” to listed species and designated critical habitat
and will notify the non-Federal applicant of the Corps’
determination within 45 days of receipt of a complete pre-
construction notification. For activities where the non-
Federal applicant has identified listed species (or species
proposed for listing) or designated critical habitat (or
critical habitat proposed for such designation) that might
be affected or is in the vicinity of the activity, and has so
notified the Corps, the applicant shall not begin work until
the Corps has provided notification that the proposed

O
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back from the Corps within 45 days, the applicant must
still wait for notification from the Corps.

[0 (d) Asaresult of formal or informal consultation or
conference with the FWS or NMFS the district engineer
may add species-specific permit conditions to the NWPs.

L1 (e) Authorization of an activity by an NWP does not
authorize the “take” of a threatened or endangered species
as defined under the ESA. In the absence of separate
authorization (e.g., an ESA Section 10 Permit, a
Biological Opinion with “incidental take” provisions, etc.)
from the FWS or the NMFS, the Endangered Species Act
prohibits any person subject to the jurisdiction of the
United States to take a listed species, where "take" means
to harass, harm, pursue, hunt, shoot, wound, kill, trap,
capture, or collect, or to attempt to engage in any such
conduct. The word “harm” in the definition of “take"
means an act which actually kills or injures wildlife. Such
an act may include significant habitat modification or
degradation where it actually kills or injures wildlife by
significantly impairing essential behavioral patterns,
including breeding, feeding or sheltering.

LI (f) Ifthe non-federal permittee has a valid ESA
section 10(a)(1)(B) incidental take permit with an
approved Habitat Conservation Plan for a project or a
group of projects that includes the proposed NWP
activity, the non-federal applicant should provide a copy
of that ESA section 10(a)(1)(B) permit with the PCN
required by paragraph (c) of this general condition. The
district engineer will coordinate with the agency that
issued the ESA section 10(a)(1)(B) permit to determine
whether the proposed NWP activity and the associated
incidental take were considered in the internal ESA
section 7 consultation conducted for the ESA section
10(a)(1)(B) permit. If that coordination results in
concurrence from the agency that the proposed NWP
activity and the associated incidental take were
considered in the internal ESA section 7 consultation for
the ESA section 10(a)(1)(B) permit, the district engineer
does not need to conduct a separate ESA section 7
consultation for the proposed NWP activity. The district
engineer will notify the non-federal applicant within 45
days of receipt of a complete pre-construction notification
whether the ESA section 10(a)(1)(B) permit covers the
proposed NWP activity or whether additional ESA
section 7 consultation is required.

[0 (g) Information on the location of threatened and
endangered species and their critical habitat can be
obtained directly from the offices of the FWS and NMFS
or their world wide web pages at https:/ www.fws.gov/ or
https://www.fws.gov/ipac/ and
https://www.fisheries.noaa.gov/topic/endangered-species-
conservation respectively.

19. Migratory Birds and Bald and Golden Eagles. The

permittee is responsible for ensuring that an action authorized by
an NWP complies with the Migratory Bird Treaty Act and the
Bald and Golden Eagle Protection Act. The permittee is
responsible for contacting the appropriate local office of the U.S.
Fish and Wildlife Service to determine what measures, if any,
are necessary or appropriate to reduce adverse effects to
migratory birds or eagles, including whether "incidental take"

activity will have “no effect” on listed species (or species
proposed for listing or designated critical habitat (or
critical habitat proposed for such designation), or until
ESA section 7 consultation or conference has been
completed. If the non-Federal applicant has not heard
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permits are necessary and available under the Migratory Bird conduct consultation with consulting parties identified
Treaty Act or Bald and Golden Eagle Protection Act for a under 36 CFR 800.2(c) when he or she makes any of the
particular activity. following effect determinations for the purposes of

section 106 of the NHPA: no historic properties affected,

Ll 20. Historic Properties. no adverse effect, or adverse effect.

[0 (a) No activity is authorized under any NWP which
may have the potential to cause effects to properties
listed, or eligible for listing, in the National Register of
Historic Places until the requirements of Section 106 of
the National Historic Preservation Act (NHPA) have been
satisfied.

[0 (b) Federal permittees should follow their own
procedures for complying with the requirements of
section 106 of the National Historic Preservation Act (see
33 CFR 330.4(g)(1)). If pre-construction notification is
required for the proposed NWP activity, the Federal
permittee must provide the district engineer with the
appropriate documentation to demonstrate compliance
with those requirements. The district engineer will verify
that the appropriate documentation has been submitted. If
the appropriate documentation is not submitted, then
additional consultation under section 106 may be
necessary. The respective federal agency is responsible
for fulfilling its obligation to comply with section 106.

0 (c) Non-federal permittees must submit a pre-
construction notification to the district engineer if the
NWP activity might have the potential to cause effects to
any historic properties listed on, determined to be eligible
for listing on, or potentially eligible for listing on the
National Register of Historic Places, including previously
unidentified properties. For such activities, the pre-
construction notification must state which historic
properties might have the potential to be affected by the
proposed NWP activity or include a vicinity map
indicating the location of the historic properties or the
potential for the presence of historic properties.
Assistance regarding information on the location of, or
potential for, the presence of historic properties can be
sought from the State Historic Preservation Officer, Tribal
Historic Preservation Officer, or designated tribal
representative, as appropriate, and the National Register
of Historic Places (see 33 CFR 330.4(g)). When
reviewing pre-construction notifications, district
engineers will comply with the current procedures for
addressing the requirements of section 106 of the National
Historic Preservation Act. The district engineer shall
make a reasonable and good faith effort to carry out
appropriate identification efforts commensurate with
potential impacts, which may include background
research, consultation, oral history interviews, sample
field investigation, and/or field survey. Based on the
information submitted in the PCN and these identification
efforts, the district engineer shall determine whether the
proposed NWP activity has the potential to cause effects
on the historic properties. Section 106 consultation is not
required when the district engineer determines that the
activity does not have the potential to cause effects on
historic properties (see 36 CFR 800.3(a)). Section 106
consultation is required when the district engineer
determines that the activity has the potential to cause
effects on historic properties. The district engineer will

1 (d) Where the non-Federal applicant has identified
historic properties on which the proposed NWP activity
might have the potential to cause effects and has so
notified the Corps, the non-Federal applicant shall not
begin the activity until notified by the district engineer
either that the activity has no potential to cause effects to
historic properties or that NHPA section 106 consultation
has been completed. For non-federal permittees, the
district engineer will notify the prospective permittee
within 45 days of receipt of a complete pre-construction
notification whether NHPA section 106 consultation is
required. If NHPA section 106 consultation is required,
the district engineer will notify the non-Federal applicant
that he or she cannot begin the activity until section 106
consultation is completed. If the non-Federal applicant
has not heard back from the Corps within 45 days, the
applicant must still wait for notification from the Corps.

L1 (e) Prospective permittees should be aware that
section 110(k) of the NHPA (54 U.S.C. 306113) prevents
the Corps from granting a permit or other assistance to an
applicant who, with intent to avoid the requirements of
section 106 of the NHPA, has intentionally significantly
adversely affected a historic property to which the permit
would relate, or having legal power to prevent it, allowed
such significant adverse effect to occur, unless the Corps,
after consultation with the Advisory Council on Historic
Preservation (ACHP), determines that circumstances
justify granting such assistance despite the adverse effect
created or permitted by the applicant. If circumstances
justify granting the assistance, the Corps is required to
notify the ACHP and provide documentation specifying
the circumstances, the degree of damage to the integrity
of any historic properties affected, and proposed
mitigation. This documentation must include any views
obtained from the applicant, SHPO/THPO, appropriate
Indian tribes if the undertaking occurs on or affects
historic properties on tribal lands or affects properties of
interest to those tribes, and other parties known to have a
legitimate interest in the impacts to the permitted activity
on historic properties.

[0 21. Discovery of Previously Unknown Remains and
Artifacts. Permittees that discover any previously unknown
historic, cultural or archeological remains and artifacts while
accomplishing the activity authorized by an NWP, they must
immediately notify the district engineer of what they have found,
and to the maximum extent practicable, avoid construction
activities that may affect the remains and artifacts until the
required coordination has been completed. The district engineer
will initiate the Federal, Tribal, and state coordination required
to determine if the items or remains warrant a recovery effort or
if the site is eligible for listing in the National Register of
Historic Places.

[0 22. Designated Critical Resource Waters. Critical
resource waters include, NOAA-managed marine sanctuaries
and marine monuments, and National Estuarine Research
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Reserves. The district engineer may designate, after notice and
opportunity for public comment, additional waters officially
designated by a state as having particular environmental or
ecological significance, such as outstanding national resource
waters or state natural heritage sites. The district engineer may
also designate additional critical resource waters after notice and
opportunity for public comment.

[ (a) Discharges of dredged or fill material into waters
of the United States are not authorized by NWPs 7, 12,
14,16, 17, 21,29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51,
52, 57 and 58 for any activity within, or directly affecting,
critical resource waters, including wetlands adjacent to
such waters.

0 (b) ForNWPs 3, 8,10, 13, 15, 18, 19, 22, 23, 25, 27,
28, 30, 33, 34, 36, 37, 38, and 54, notification is required
in accordance with general condition 32, for any activity
proposed by permittees in the designated critical resource
waters including wetlands adjacent to those waters. The
district engineer may authorize activities under these
NWPs only after she or he determines that the impacts to
the critical resource waters will be no more than minimal.

0 23. Mitigation. The district engineer will consider the
following factors when determining appropriate and practicable
mitigation necessary to ensure that the individual and cumulative
adverse environmental effects are no more than minimal:

[0 (a) The activity must be designed and constructed to
avoid and minimize adverse effects, both temporary and
permanent, to waters of the United States to the maximum
extent practicable at the project site (i.e., on site).

1 (b) Mitigation in all its forms (avoiding, minimizing,
rectifying, reducing, or compensating for resource losses)
will be required to the extent necessary to ensure that the
individual and cumulative adverse environmental effects
are no more than minimal.

[0 (c¢) Compensatory mitigation at a minimum one-for-
one ratio will be required for all wetland losses that
exceed 1/10-acre and require pre-construction
notification, unless the district engineer determines in
writing that either some other form of mitigation would
be more environmentally appropriate or the adverse
environmental effects of the proposed activity are no
more than minimal, and provides an activity-specific
waiver of this requirement. For wetland losses of 1/10-
acre or less that require pre-construction notification, the
district engineer may determine on a case-by-case basis
that compensatory mitigation is required to ensure that the
activity results in only minimal adverse environmental
effects.

[0 (d) Compensatory mitigation at a minimum one-for-
one ratio will be required for all losses of stream bed that
exceed 3/100-acre and require pre-construction
notification, unless the district engineer determines in
writing that either some other form of mitigation would
be more environmentally appropriate or the adverse
environmental effects of the proposed activity are no
more than minimal, and provides an activity-specific
waiver of this requirement. This compensatory mitigation
requirement may be satisfied through the restoration or
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enhancement of riparian areas next to streams in
accordance with paragraph (e) of this general condition.
For losses of stream bed of 3/100-acre or less that require
pre-construction notification, the district engineer may
determine on a case-by-case basis that compensatory
mitigation is required to ensure that the activity results in
only minimal adverse environmental effects.
Compensatory mitigation for losses of streams should be
provided, if practicable, through stream rehabilitation,
enhancement, or preservation, since streams are difficult-
to-replace resources (see 33 CFR 332.3(e)(3)).

[0 (e) Compensatory mitigation plans for NWP
activities in or near streams or other open waters will
normally include a requirement for the restoration or
enhancement, maintenance, and legal protection (e.g.,
conservation easements) of riparian areas next to open
waters. In some cases, the restoration or
maintenance/protection of riparian areas may be the only
compensatory mitigation required. If restoring riparian
areas involves planting vegetation, only native species
should be planted. The width of the required riparian arca
will address documented water quality or aquatic habitat
loss concerns. Normally, the riparian area will be 25 to 50
feet wide on each side of the stream, but the district
engineer may require slightly wider riparian areas to
address documented water quality or habitat loss
concerns. If it is not possible to restore or maintain/protect
a riparian area on both sides of a stream, or if the
waterbody is a lake or coastal waters, then restoring or
maintaining/protecting a riparian area along a single bank
or shoreline may be sufficient. Where both wetlands and
open waters exist on the project site, the district engineer
will determine the appropriate compensatory mitigation
(e.g., riparian areas and/or wetlands compensation) based
on what is best for the aquatic environment on a
watershed basis. In cases where riparian areas are
determined to be the most appropriate form of
minimization or compensatory mitigation, the district
engineer may waive or reduce the requirement to provide
wetland compensatory mitigation for wetland losses.

L1 (f) Compensatory mitigation projects provided to
offset losses of aquatic resources must comply with the
applicable provisions of 33 CFR part 332.

LI (1) The prospective permittee is responsible for
proposing an appropriate compensatory mitigation
option if compensatory mitigation is necessary to
ensure that the activity results in no more than
minimal adverse environmental effects. For the
NWPs, the preferred mechanism for providing
compensatory mitigation is mitigation bank credits or
in-lieu fee program credits (see 33 CFR 332.3(b)(2)
and (3)). However, if an appropriate number and type
of mitigation bank or in-lieu credits are not available
at the time the PCN is submitted to the district
engineer, the district engineer may approve the use of
permittee-responsible mitigation.

[0 (2) The amount of compensatory mitigation
required by the district engineer must be sufficient to
ensure that the authorized activity results in no more
than minimal individual and cumulative adverse
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environmental effects (see 33 CFR 330.1(e)(3)). (See
also 33 CFR 332.3(f).)

L (3) Since the likelihood of success is greater and
the impacts to potentially valuable uplands are
reduced, aquatic resource restoration should be the
first compensatory mitigation option considered for
permittee-responsible mitigation.

O (4) If permittee-responsible mitigation is the
proposed option, the prospective permittee is
responsible for submitting a mitigation plan. A
conceptual or detailed mitigation plan may be used
by the district engineer to make the decision on the
NWP verification request, but a final mitigation plan
that addresses the applicable requirements of 33 CFR
332.4(c)(2) through (14) must be approved by the
district engineer before the permittee begins work in
waters of the United States, unless the district
engineer determines that prior approval of the final
mitigation plan is not practicable or not necessary to
ensure timely completion of the required
compensatory mitigation (see 33 CFR 332.3(k)(3)). If
permittee-responsible mitigation is the proposed
option, and the proposed compensatory mitigation
site is located on land in which another federal
agency holds an easement, the district engineer will
coordinate with that federal agency to determine if
proposed compensatory mitigation project is
compatible with the terms of the easement.

L (5) If mitigation bank or in-lieu fee program
credits are the proposed option, the mitigation plan
needs to address only the baseline conditions at the
impact site and the number of credits to be provided
(see 33 CFR 332.4(c)(1)(ii)).

[0 (6) Compensatory mitigation requirements (e.g.,
resource type and amount to be provided as
compensatory mitigation, site protection, ecological
performance standards, monitoring requirements)
may be addressed through conditions added to the
NWP authorization, instead of components of a
compensatory mitigation plan (see 33 CFR

332.4(c)(1)(ii)).

L (g) Compensatory mitigation will not be used to
increase the acreage losses allowed by the acreage limits
of the NWPs. For example, if an NWP has an acreage
limit of 1/2-acre, it cannot be used to authorize any NWP
activity resulting in the loss of greater than 1/2-acre of
waters of the United States, even if compensatory
mitigation is provided that replaces or restores some of
the lost waters. However, compensatory mitigation can
and should be used, as necessary, to ensure that an NWP
activity already meeting the established acreage limits
also satisfies the no more than minimal impact
requirement for the NWPs.

LI (h) Permittees may propose the use of mitigation
banks, in-lieu fee programs, or permittee-responsible
mitigation. When developing a compensatory mitigation
proposal, the permittee must consider appropriate and
practicable options consistent with the framework at 33
CFR 332.3(b). For activities resulting in the loss of
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marine or estuarine resources, permittee-responsible
mitigation may be environmentally preferable if there are
no mitigation banks or in-lieu fee programs in the arca
that have marine or estuarine credits available for sale or
transfer to the permittee. For permittee-responsible
mitigation, the special conditions of the NWP verification
must clearly indicate the party or parties responsible for
the implementation and performance of the compensatory
mitigation project, and, if required, its long-term
management.

[0 (i) Where certain functions and services of waters of
the United States are permanently adversely affected by a
regulated activity, such as discharges of dredged or fill
material into waters of the United States that will convert
a forested or scrub-shrub wetland to a herbaceous wetland
in a permanently maintained utility line right-of-way,
mitigation may be required to reduce the adverse
environmental effects of the activity to the no more than
minimal level.

L1 24. Safety of Impoundment Structures. To ensure that all
impoundment structures are safely designed, the district engineer
may require non-Federal applicants to demonstrate that the
structures comply with established state or federal, dam safety
criteria or have been designed by qualified persons. The district
engineer may also require documentation that the design has
been independently reviewed by similarly qualified persons, and
appropriate modifications made to ensure safety.

LI 25. Water Quality.

1 (a) Where the certifying authority (state, authorized
tribe, or EPA, as appropriate) has not previously certified
compliance of an NWP with CWA section 401, a CWA section
401 water quality certification for the proposed discharge must
be obtained or waived (see 33 CFR 330.4(c)). If the permittee
cannot comply with all of the conditions of a water quality
certification previously issued by certifying authority for the
issuance of the NWP, then the permittee must obtain a water
quality certification or waiver for the proposed discharge in
order for the activity to be authorized by an NWP.

[0 (b) If the NWP activity requires pre-construction
notification and the certifying authority has not previously
certified compliance of an NWP with CWA section 401, the
proposed discharge is not authorized by an NWP until water
quality certification is obtained or waived. If the certifying
authority issues a water quality certification for the proposed
discharge, the permittee must submit a copy of the certification
to the district engineer. The discharge is not authorized by an
NWP until the district engineer has notified the permittee that
the water quality certification requirement has been satisfied by
the issuance of a water quality certification or a waiver.

L1 (c) The district engineer or certifying authority may
require additional water quality management measures to ensure
that the authorized activity does not result in more than minimal
degradation of water quality.

[0 26. Coastal Zone Management. In coastal states where an
NWP has not previously received a state coastal zone

management consistency concurrence, an individual state coastal
zone management consistency concurrence must be obtained, or
a presumption of concurrence must occur (see 33 CFR 330.4(d)).
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If the permittee cannot comply with all of the conditions of a
coastal zone management consistency concurrence previously
issued by the state, then the permittee must obtain an individual
coastal zone management consistency concurrence or
presumption of concurrence in order for the activity to be
authorized by an NWP. The district engineer or a state may
require additional measures to ensure that the authorized activity
is consistent with state coastal zone management requirements.

[0 27. Regional and Case-By-Case Conditions. The activity
must comply with any regional conditions that may have been
added by the Division Engineer (see 33 CFR 330.4(e)) and with
any case specific conditions added by the Corps or by the state,
Indian Tribe, or U.S. EPA in its CWA section 401 Water Quality
Certification, or by the state in its Coastal Zone Management
Act consistency determination.

[0 28. Use of Multiple Nationwide Permits. The use of
more than one NWP for a single and complete project is
authorized, subject to the following restrictions:

[ (a) If only one of the NWPs used to authorize the
single and complete project has a specified acreage limit, the
acreage loss of waters of the United States cannot exceed the
acreage limit of the NWP with the highest specified acreage
limit. For example, if a road crossing over tidal waters is
constructed under NWP 14, with associated bank stabilization
authorized by NWP 13, the maximum acreage loss of waters of
the United States for the total project cannot exceed 1/3-acre.

I (b) If one or more of the NWPs used to authorize the
single and complete project has specified acreage limits, the
acreage loss of waters of the United States authorized by those
NWPs cannot exceed their respective specified acreage limits.
For example, if a commercial development is constructed under
NWP 39, and the single and complete project includes the filling
of an upland ditch authorized by NWP 46, the maximum acreage
loss of waters of the United States for the commercial
development under NWP 39 cannot exceed 1/2-acre, and the
total acreage loss of waters of United States due to the NWP 39
and 46 activities cannot exceed 1 acre.

LI 29. Transfer of Nationwide Permit Verifications. If the
permittee sells the property associated with a nationwide permit
verification, the permittee may transfer the nationwide permit
verification to the new owner by submitting a letter to the
appropriate Corps district office to validate the transfer. A copy
of the nationwide permit verification must be attached to the
letter, and the letter must contain the following statement and
signature:

“When the structures or work authorized by this nationwide
permit are still in existence at the time the property is
transferred, the terms and conditions of this nationwide permit,
including any special conditions, will continue to be binding on
the new owner(s) of the property. To validate the transfer of this
nationwide permit and the associated liabilities associated with
compliance with its terms and conditions, have the transferee
sign and date below.”

(Transferee)

(Date)
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[0 30. Compliance Certification. Each permittee who
receives an NWP verification letter from the Corps must provide
a signed certification documenting completion of the authorized
activity and implementation of any required compensatory
mitigation. The success of any required permittee-responsible
mitigation, including the achievement of ecological performance
standards, will be addressed separately by the district engineer.
The Corps will provide the permittee the certification document
with the NWP verification letter. The certification document
will include:

[ (a) A statement that the authorized activity was done in
accordance with the NWP authorization, including any general,
regional, or activity-specific conditions;

L1 (b) A statement that the implementation of any required
compensatory mitigation was completed in accordance with the
permit conditions. If credits from a mitigation bank or in-lieu fee
program are used to satisfy the compensatory mitigation
requirements, the certification must include the documentation
required by 33 CFR 332.3(1)(3) to confirm that the permittee
secured the appropriate number and resource type of credits; and

[ (c) The signature of the permittee certifying the
completion of the activity and mitigation.

The completed certification document must be submitted to the
district engineer within 30 days of completion of the authorized
activity or the implementation of any required compensatory
mitigation, whichever occurs later.

L1 31. Activities Affecting Structures or Works Built by
the United States. If an NWP activity also requires review by,
or permission from, the Corps pursuant to 33 U.S.C. 408
because it will alter or temporarily or permanently occupy or use
a U.S. Army Corps of Engineers (USACE) federally authorized
Civil Works project (a “USACE project”), the prospective
permittee must submit a pre-construction notification. See
paragraph (b)(10) of general condition 32. An activity that
requires section 408 permission and/or review is not authorized
by an NWP until the appropriate Corps office issues the section
408 permission or completes its review to alter, occupy, or use
the USACE project, and the district engineer issues a written
NWP verification.

[0 32. Pre-Construction Notification.

] (a) Timing. Where required by the terms of the
NWP, the prospective permittee must notify the district
engineer by submitting a pre-construction notification
(PCN) as early as possible. The district engineer must
determine if the PCN is complete within 30 calendar days
of the date of receipt and, if the PCN is determined to be
incomplete, notify the prospective permittee within that
30 day period to request the additional information
necessary to make the PCN complete. The request must
specify the information needed to make the PCN
complete. As a general rule, district engineers will request
additional information necessary to make the PCN
complete only once. However, if the prospective
permittee does not provide all of the requested
information, then the district engineer will notify the
prospective permittee that the PCN is still incomplete and
the PCN review process will not commence until all of
the requested information has been received by the district
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engineer. The prospective permittee shall not begin the
activity until either:

proposed project or any related activity, including
other separate and distant crossings for linear projects

L (1) He or she is notified in writing by the
district engineer that the activity may proceed under
the NWP with any special conditions imposed by the
district or division engineer; or

[0 (2) 45 calendar days have passed from the
district engineer’s receipt of the complete PCN and
the prospective permittee has not received written
notice from the district or division engineer.
However, if the permittee was required to notify the
Corps pursuant to general condition 18 that listed
species or critical habitat might be affected or are in
the vicinity of the activity, or to notify the Corps
pursuant to general condition 20 that the activity
might have the potential to cause effects to historic
properties, the permittee cannot begin the activity
until receiving written notification from the Corps
that there is “no effect” on listed species or “no
potential to cause effects” on historic properties, or
that any consultation required under Section 7 of the
Endangered Species Act (see 33 CFR 330.4(f))
and/or section 106 of the National Historic
Preservation Act (see 33 CFR 330.4(g)) has been
completed. If the proposed activity requires a written
waiver to exceed specified limits of an NWP, the
permittee may not begin the activity until the district
engineer issues the waiver. If the district or division
engineer notifies the permittee in writing that an
individual permit is required within 45 calendar days
of receipt of a complete PCN, the permittee cannot
begin the activity until an individual permit has been
obtained. Subsequently, the permittee’s right to
proceed under the NWP may be modified, suspended,
or revoked only in accordance with the procedure set
forth in 33 CFR 330.5(d)(2).

that require Department of the Army authorization
but do not require pre-construction notification. The
description of the proposed activity and any proposed
mitigation measures should be sufficiently detailed to
allow the district engineer to determine that the
adverse environmental effects of the activity will be
no more than minimal and to determine the need for
compensatory mitigation or other mitigation
measures.

[0 (ii) For linear projects where one or more
single and complete crossings require pre-
construction notification, the PCN must include the
quantity of anticipated losses of wetlands, other
special aquatic sites, and other waters for each single
and complete crossing of those wetlands, other
special aquatic sites, and other waters (including
those single and complete crossings authorized by an
NWP but do not require PCNs). This information
will be used by the district engineer to evaluate the
cumulative adverse environmental effects of the
proposed linear project and does not change those
non-PCN NWP activities into NWP PCNs.

[ (iii) Sketches should be provided when
necessary to show that the activity complies with the
terms of the NWP. (Sketches usually clarify the
activity and when provided results in a quicker
decision. Sketches should contain sufficient detail to
provide an illustrative description of the proposed
activity (e.g., a conceptual plan), but do not need to
be detailed engineering plans);

[0 (5) The PCN must include a delineation of
wetlands, other special aquatic sites, and other
waters, such as lakes and ponds, and perennial and
intermittent streams, on the project site. Wetland

[0 (b) Contents of Pre-Construction Notification: The delineations must be prepared in accordance with the
PCN must be in writing and include the following current method required by the Corps. The permittee
information: may ask the Corps to delineate the special aquatic

0 (1) Name, address and telephone numbers of
the prospective permittee;

O (2) Location of the proposed activity;

0 (3) Identify the specific NWP or NWP(s) the
prospective permittee wants to use to authorize the
proposed activity;

o @

O (i) A description of the proposed activity;
the activity’s purpose; direct and indirect adverse
environmental effects the activity would cause,
including the anticipated amount of loss of wetlands,
other special aquatic sites, and other waters expected
to result from the NWP activity, in acres, linear feet,
or other appropriate unit of measure; a description of
any proposed mitigation measures intended to reduce
the adverse environmental effects caused by the
proposed activity; and any other NWP(s), regional
general permit(s), or individual permit(s) used or
intended to be used to authorize any part of the

sites and other waters on the project site, but there
may be a delay if the Corps does the delineation,
especially if the project site is large or contains many
wetlands, other special aquatic sites, and other
waters. Furthermore, the 45-day period will not start
until the delineation has been submitted to or
completed by the Corps, as appropriate;

[0 (6) Ifthe proposed activity will result in the
loss of greater than 1/10-acre of wetlands or 3/100-
acre of stream bed and a PCN is required, the
prospective permittee must submit a statement
describing how the mitigation requirement will be
satisfied, or explaining why the adverse
environmental effects are no more than minimal and
why compensatory mitigation should not be required.
As an alternative, the prospective permittee may
submit a conceptual or detailed mitigation plan.

L1 (7) Fornon-federal permittees, if any listed
species (or species proposed for listing) or designated
critical habitat (or critical habitat proposed for such
designation) might be affected or is in the vicinity of
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the activity, or if the activity is located in designated
critical habitat (or critical habitat proposed for such
designation), the PCN must include the name(s) of
those endangered or threatened species (or species
proposed for listing) that might be affected by the
proposed activity or utilize the designated critical
habitat (or critical habitat proposed for such
designation) that might be affected by the proposed
activity. For NWP activities that require pre-
construction notification, Federal permittees must
provide documentation demonstrating compliance
with the Endangered Species Act;

L1 (8) For non-federal permittees, if the NWP
activity might have the potential to cause effects to a
historic property listed on, determined to be eligible
for listing on, or potentially eligible for listing on, the
National Register of Historic Places, the PCN must
state which historic property might have the potential
to be affected by the proposed activity or include a
vicinity map indicating the location of the historic
property. For NWP activities that require pre-
construction notification, Federal permittees must
provide documentation demonstrating compliance
with section 106 of the National Historic Preservation
Act;

L0 (9) For an activity that will occur in a
component of the National Wild and Scenic River
System, or in a river officially designated by
Congress as a “study river” for possible inclusion in
the system while the river is in an official study
status, the PCN must identify the Wild and Scenic
River or the “study river” (see general condition 16);
and

O (10) For an NWP activity that requires
permission from, or review by, the Corps pursuant to
33 U.S.C. 408 because it will alter or temporarily or
permanently occupy or use a U.S. Army Corps of
Engineers federally authorized civil works project,
the pre-construction notification must include a
statement confirming that the project proponent has
submitted a written request for section 408
permission from, or review by, the Corps office
having jurisdiction over that USACE project.
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LI (2) Agency coordination is required for: (i) all
NWP activities that require pre-construction
notification and result in the loss of greater than 1/2-
acre of waters of the United States; (ii)) NWP 13
activities in excess of 500 linear feet, fills greater
than one cubic yard per running foot, or involve
discharges of dredged or fill material into special
aquatic sites; and (iii) NWP 54 activities in excess of
500 linear feet, or that extend into the waterbody
more than 30 feet from the mean low water line in
tidal waters or the ordinary high water mark in the
Great Lakes.

LI (3) When agency coordination is required, the
district engineer will immediately provide (e.g., via
e-mail, facsimile transmission, overnight mail, or
other expeditious manner) a copy of the complete
PCN to the appropriate Federal or state offices (FWS,
state natural resource or water quality agency, EPA,
and, if appropriate, the NMFS). With the exception of
NWP 37, these agencies will have 10 calendar days
from the date the material is transmitted to notify the
district engineer via telephone, facsimile
transmission, or e-mail that they intend to provide
substantive, site-specific comments. The comments
must explain why the agency believes the adverse
environmental effects will be more than minimal. If
so contacted by an agency, the district engineer will
wait an additional 15 calendar days before making a
decision on the pre-construction notification. The
district engineer will fully consider agency comments
received within the specified time frame concerning
the proposed activity’s compliance with the terms
and conditions of the NWPs, including the need for
mitigation to ensure that the net adverse
environmental effects of the proposed activity are no
more than minimal. The district engineer will provide
no response to the resource agency, except as
provided below. The district engineer will indicate in
the administrative record associated with each pre-
construction notification that the resource agencies’
concerns were considered. For NWP 37, the
emergency watershed protection and rehabilitation
activity may proceed immediately in cases where
there is an unacceptable hazard to life, or a
significant loss of property or economic hardship will

[ (c¢) Form of Pre-Construction Notification: The
nationwide permit pre-construction notification form
(Form ENG 6082) should be used for NWP PCNs. A
letter containing the required information may also be

occur. The district engineer will consider any
comments received to decide whether the NWP 37
authorization should be modified, suspended, or
revoked in accordance with the procedures at 33 CFR

used. Applicants may provide electronic files of PCNs
. S L . 330.5.
and supporting materials if the district engineer has
established tools and procedures for electronic submittals. ] (4) In cases of where the prospective permittee

O (d) Agency Coordination: is not a Federal agency, the district engineer will

O (1) The district engineer will consider any
comments from Federal and state agencies
concerning the proposed activity’s compliance with
the terms and conditions of the NWPs and the need
for mitigation to reduce the activity’s adverse
environmental effects so that they are no more than
minimal.

provide a response to NMFS within 30 calendar days
of receipt of any Essential Fish Habitat conservation
recommendations, as required by section
305(b)(4)(B) of the Magnuson-Stevens Fishery
Conservation and Management Act.

LI (5) Applicants are encouraged to provide the
Corps with either electronic files or multiple copies
of pre-construction notifications to expedite agency
coordination.
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C. 2021 District Engineer’s Decision

[0 1. Inreviewing the PCN for the proposed activity, the
district engineer will determine whether the activity authorized
by the NWP will result in more than minimal individual or
cumulative adverse environmental effects or may be contrary to
the public interest. If a project proponent requests authorization
by a specific NWP, the district engineer should issue the NWP
verification for that activity if it meets the terms and conditions
of that NWP, unless he or she determines, after considering
mitigation, that the proposed activity will result in more than
minimal individual and cumulative adverse effects on the
aquatic environment and other aspects of the public interest and
exercises discretionary authority to require an individual permit
for the proposed activity. For a linear project, this determination
will include an evaluation of the single and complete crossings
of waters of the United States that require PCNs to determine
whether they individually satisfy the terms and conditions of the
NWP(s), as well as the cumulative effects caused by all of the
crossings of waters of the United States authorized by an NWP.
If an applicant requests a waiver of an applicable limit, as
provided for in NWPs 13, 36, or 54, the district engineer will
only grant the waiver upon a written determination that the NWP
activity will result in only minimal individual and cumulative
adverse environmental effects.

[0 2. When making minimal adverse environmental effects
determinations the district engineer will consider the direct and
indirect effects caused by the NWP activity. He or she will also
consider the cumulative adverse environmental effects caused by
activities authorized by an NWP and whether those cumulative
adverse environmental effects are no more than minimal. The
district engineer will also consider site specific factors, such as
the environmental setting in the vicinity of the NWP activity, the
type of resource that will be affected by the NWP activity, the
functions provided by the aquatic resources that will be affected
by the NWP activity, the degree or magnitude to which the
aquatic resources perform those functions, the extent that aquatic
resource functions will be lost as a result of the NWP activity
(e.g., partial or complete loss), the duration of the adverse effects
(temporary or permanent), the importance of the aquatic
resource functions to the region (e.g., watershed or ecoregion),
and mitigation required by the district engineer. If an appropriate
functional or condition assessment method is available and
practicable to use, that assessment method may be used by the
district engineer to assist in the minimal adverse environmental
effects’ determination. The district engineer may add case-
specific special conditions to the NWP authorization to address
site-specific environmental concerns.

[ 3. If the proposed activity requires a PCN and will result in
a loss of greater than 1/10-acre of wetlands or 3/100-acre of
stream bed, the prospective permittee should submit a mitigation
proposal with the PCN. Applicants may also propose
compensatory mitigation for NWP activities with smaller
impacts, or for impacts to other types of waters. The district
engineer will consider any proposed compensatory mitigation or
other mitigation measures the applicant has included in the
proposal in determining whether the net adverse environmental
effects of the proposed activity are no more than minimal. The
compensatory mitigation proposal may be either conceptual or
detailed. If the district engineer determines that the activity
complies with the terms and conditions of the NWP and that the
adverse environmental effects are no more than minimal, after
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considering mitigation, the district engineer will notify the
permittee and include any activity-specific conditions in the
NWP verification the district engineer deems necessary.
Conditions for compensatory mitigation requirements must
comply with the appropriate provisions at 33 CFR 332.3(k). The
district engineer must approve the final mitigation plan before
the permittee commences work in waters of the United States,
unless the district engineer determines that prior approval of the
final mitigation plan is not practicable or not necessary to ensure
timely completion of the required compensatory mitigation. If
the prospective permittee elects to submit a compensatory
mitigation plan with the PCN, the district engineer will
expeditiously review the proposed compensatory mitigation
plan. The district engineer must review the proposed
compensatory mitigation plan within 45 calendar days of
receiving a complete PCN and determine whether the proposed
mitigation would ensure that the NWP activity results in no
more than minimal adverse environmental effects. If the net
adverse environmental effects of the NWP activity (after
consideration of the mitigation proposal) are determined by the
district engineer to be no more than minimal, the district
engineer will provide a timely written response to the applicant.
The response will state that the NWP activity can proceed under
the terms and conditions of the NWP, including any activity-
specific conditions added to the NWP authorization by the
district engineer.

L1 4. If the district engineer determines that the adverse
environmental effects of the proposed activity are more than
minimal, then the district engineer will notify the applicant
either: (a) that the activity does not qualify for authorization
under the NWP and instruct the applicant on the procedures to
seek authorization under an individual permit; (b) that the
activity is authorized under the NWP subject to the applicant’s
submission of a mitigation plan that would reduce the adverse
environmental effects so that they are no more than minimal; or
(c) that the activity is authorized under the NWP with specific
modifications or conditions. Where the district engineer
determines that mitigation is required to ensure no more than
minimal adverse environmental effects, the activity will be
authorized within the 45-day PCN period (unless additional time
is required to comply with general conditions 18, 20, and/or 31),
with activity-specific conditions that state the mitigation
requirements. The authorization will include the necessary
conceptual or detailed mitigation plan or a requirement that the
applicant submit a mitigation plan that would reduce the adverse
environmental effects so that they are no more than minimal.
When compensatory mitigation is required, no work in waters of
the United States may occur until the district engineer has
approved a specific mitigation plan or has determined that prior
approval of a final mitigation plan is not practicable or not
necessary to ensure timely completion of the required
compensatory mitigation.

D. 2021 Further Information

1. District engineers have authority to determine if an activity
complies with the terms and conditions of an NWP.

2. NWPs do not obviate the need to obtain other federal, state, or
local permits, approvals, or authorizations required by law.

3. NWPs do not grant any property rights or exclusive
privileges.
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4. NWPs do not authorize any injury to the property or rights of
others.

5. NWPs do not authorize interference with any existing or
proposed Federal project (see general condition 31).

E. 2021 Nationwide Permit Definitions

Best management practices (BMPs): Policies, practices,
procedures, or structures implemented to mitigate the adverse
environmental effects on surface water quality resulting from
development. BMPs are categorized as structural or non-
structural.

Compensatory mitigation: The restoration (re-establishment or
rehabilitation), establishment (creation), enhancement, and/or in
certain circumstances preservation of aquatic resources for the
purposes of offsetting unavoidable adverse impacts which
remain after all appropriate and practicable avoidance and
minimization has been achieved.

Currently serviceable: Useable as is or with some maintenance,
but not so degraded as to essentially require reconstruction.

Direct effects: Effects that are caused by the activity and occur
at the same time and place.

Discharge: The term “discharge” means any discharge of
dredged or fill material into waters of the United States.

Ecological reference: A model used to plan and design an
aquatic habitat and riparian area restoration, enhancement, or
establishment activity under NWP 27. An ecological reference
may be based on the structure, functions, and dynamics of an
aquatic habitat type or a riparian area type that currently exists in
the region where the proposed NWP 27 activity is located.
Alternatively, an ecological reference may be based on a
conceptual model for the aquatic habitat type or riparian area
type to be restored, enhanced, or established as a result of the
proposed NWP 27 activity. An ecological reference takes into
account the range of variation of the aquatic habitat type or
riparian area type in the region.

Enhancement: The manipulation of the physical, chemical, or
biological characteristics of an aquatic resource to heighten,
intensify, or improve a specific aquatic resource function(s).
Enhancement results in the gain of selected aquatic resource
function(s) but may also lead to a decline in other aquatic
resource function(s). Enhancement does not result in a gain in
aquatic resource area.

Establishment (creation): The manipulation of the physical,
chemical, or biological characteristics present to develop an
aquatic resource that did not previously exist at an upland site.
Establishment results in a gain in aquatic resource area.

High Tide Line: The line of intersection of the land with the
water’s surface at the maximum height reached by a rising tide.
The high tide line may be determined, in the absence of actual
data, by a line of oil or scum along shore objects, a more or less
continuous deposit of fine shell or debris on the foreshore or
berm, other physical markings or characteristics, vegetation
lines, tidal gages, or other suitable means that delineate the
general height reached by a rising tide. The line encompasses
spring high tides and other high tides that occur with periodic
frequency but does not include storm surges in which there is a
departure from the normal or predicted reach of the tide due to
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the piling up of water against a coast by strong winds such as
those accompanying a hurricane or other intense storm.

Historic Property: Any prehistoric or historic district, site
(including archaeological site), building, structure, or other
object included in, or eligible for inclusion in, the National
Register of Historic Places maintained by the Secretary of the
Interior. This term includes artifacts, records, and remains that
are related to and located within such properties. The term
includes properties of traditional religious and cultural
importance to an Indian tribe or Native Hawaiian organization
and that meet the National Register criteria (36 CFR part 60).

Independent utility: A test to determine what constitutes a
single and complete non-linear project in the Corps Regulatory
Program. A project is considered to have independent utility if it
would be constructed absent the construction of other projects in
the project area. Portions of a multi-phase project that depend
upon other phases of the project do not have independent utility.
Phases of a project that would be constructed even if the other
phases were not built can be considered as separate single and
complete projects with independent utility.

Indirect effects: Effects that are caused by the activity and are
later in time or farther removed in distance but are still
reasonably foreseeable.

Loss of waters of the United States: Waters of the United
States that are permanently adversely affected by filling,
flooding, excavation, or drainage because of the regulated
activity. The loss of stream bed includes the acres of stream bed
that are permanently adversely affected by filling or excavation
because of the regulated activity. Permanent adverse effects
include permanent discharges of dredged or fill material that
change an aquatic area to dry land, increase the bottom elevation
of a waterbody, or change the use of a waterbody. The acreage
of loss of waters of the United States is a threshold measurement
of the impact to jurisdictional waters or wetlands for determining
whether a project may qualify for an NWP; it is not a net
threshold that is calculated after considering compensatory
mitigation that may be used to offset losses of aquatic functions
and services. Waters of the United States temporarily filled,
flooded, excavated, or drained, but restored to pre-construction
contours and elevations after construction, are not included in
the measurement of loss of waters of the United States. Impacts
resulting from activities that do not require Department of the
Army authorization, such as activities eligible for exemptions
under section 404(f) of the Clean Water Act, are not considered
when calculating the loss of waters of the United States.

Navigable waters: Waters subject to section 10 of the Rivers
and Harbors Act of 1899. These waters are defined at 33 CFR
part 329.

Non-tidal wetland: A non-tidal wetland is a wetland that is not
subject to the ebb and flow of tidal waters. Non-tidal wetlands
contiguous to tidal waters are located landward of the high tide
line (i.e., spring high tide line).

Open water: For purposes of the NWPs, an open water is any
area that in a year with normal patterns of precipitation has water
flowing or standing above ground to the extent that an ordinary
high-water mark can be determined. Aquatic vegetation within
the area of flowing or standing water is either non-emergent,
sparse, or absent. Vegetated shallows are considered to be open
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waters. Examples of “open waters” include rivers, streams,
lakes, and ponds.

Ordinary High Water Mark: The term ordinary high water
mark means that line on the shore established by the fluctuations
of water and indicated by physical characteristics such as a clear,
natural line impressed on the bank, shelving, changes in the
character of soil, destruction of terrestrial vegetation, the
presence of litter and debris, or other appropriate means that
consider the characteristics of the surrounding areas.

Perennial stream: A perennial stream has surface water flowing
continuously year-round during a typical year.

Practicable: Available and capable of being done after taking
into consideration cost, existing technology, and logistics in light
of overall project purposes.

Pre-construction notification: A request submitted by the
project proponent to the Corps for confirmation that a particular
activity is authorized by nationwide permit. The request may be
a permit application, letter, or similar document that includes
information about the proposed work and its anticipated
environmental effects. Pre-construction notification may be
required by the terms and conditions of a nationwide permit, or
by regional conditions. A pre-construction notification may be
voluntarily submitted in cases where pre-construction
notification is not required, and the project proponent wants
confirmation that the activity is authorized by nationwide permit.

Preservation: The removal of a threat to, or preventing the
decline of, aquatic resources by an action in or near those
aquatic resources. This term includes activities commonly
associated with the protection and maintenance of aquatic
resources through the implementation of appropriate legal and
physical mechanisms. Preservation does not result in a gain of
aquatic resource area or functions.

Re-establishment: The manipulation of the physical, chemical,
or biological characteristics of a site with the goal of returning
natural/historic functions to a former aquatic resource. Re-
establishment results in rebuilding a former aquatic resource and
results in a gain in aquatic resource area and functions.

Rehabilitation: The manipulation of the physical, chemical, or
biological characteristics of a site with the goal of repairing
natural/historic functions to a degraded aquatic resource.
Rehabilitation results in a gain in aquatic resource function but
does not result in a gain in aquatic resource area.

Restoration: The manipulation of the physical, chemical, or
biological characteristics of a site with the goal of returning
natural/historic functions to a former or degraded aquatic
resource. For the purpose of tracking net gains in aquatic
resource area, restoration is divided into two categories: re-
establishment and rehabilitation.

Riffle and pool complex: Riffle and pool complexes are special
aquatic sites under the 404(b)(1) Guidelines. Riffle and pool
complexes sometimes characterize steep gradient sections of
streams. Such stream sections are recognizable by their
hydraulic characteristics. The rapid movement of water over a
course substrate in riffles results in a rough flow, a turbulent
surface, and high dissolved oxygen levels in the water. Pools are
deeper areas associated with riffles. A slower stream velocity, a
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streaming flow, a smooth surface, and a finer substrate
characterize pools.

Riparian areas: Riparian areas are lands next to streams, lakes,
and estuarine-marine shorelines. Riparian areas are transitional
between terrestrial and aquatic ecosystems, through which
surface and subsurface hydrology connects riverine, lacustrine,
estuarine, and marine waters with their adjacent wetlands, non-
wetland waters, or uplands. Riparian areas provide a variety of
ecological functions and services and help improve or maintain
local water quality. (See general condition 23).

Shellfish seeding: The placement of shellfish seed and/or
suitable substrate to increase shellfish production. Shellfish seed
consists of immature individual shellfish or individual shellfish
attached to shells or shell fragments (i.e., spat on shell). Suitable
substrate may consist of shellfish shells, shell fragments, or other
appropriate materials placed into waters for shellfish habitat.

Single and complete linear project: A linear project is a
project constructed for the purpose of getting people, goods, or
services from a point of origin to a terminal point, which often
involves multiple crossings of one or more waterbodies at
separate and distant locations. The term “single and complete
project” is defined as that portion of the total linear project
proposed or accomplished by one owner/developer or
partnership or other association of owners/developers that
includes all crossings of a single water of the United States (i.e.,
a single waterbody) at a specific location. For linear projects
crossing a single or multiple waterbodies several times at
separate and distant locations, each crossing is considered a
single and complete project for purposes of NWP authorization.
However, individual channels in a braided stream or river, or
individual arms of a large, irregularly shaped wetland or lake,
etc., are not separate waterbodies, and crossings of such features
cannot be considered separately.

Single and complete non-linear project: For non-linear
projects, the term “single and complete project” is defined at 33
CFR 330.2(i) as the total project proposed or accomplished by
one owner/developer or partnership or other association of
owners/developers. A single and complete non-linear project
must have independent utility (see definition of “independent
utility””). Single and complete non-linear projects may not be
“piecemealed” to avoid the limits in an NWP authorization.

Stormwater management: Stormwater management is the
mechanism for controlling stormwater runoff for the purposes of
reducing downstream erosion, water quality degradation, and
flooding and mitigating the adverse effects of changes in land
use on the aquatic environment.

Stormwater management facilities: Stormwater management
facilities are those facilities, including but not limited to,
stormwater retention and detention ponds and best management
practices, which retain water for a period of time to control
runoff and/or improve the quality (i.e., by reducing the
concentration of nutrients, sediments, hazardous substances and
other pollutants) of stormwater runoff.

Stream bed: The substrate of the stream channel between the
ordinary high-water marks. The substrate may be bedrock or
inorganic particles that range in size from clay to boulders.
Wetlands contiguous to the stream bed, but outside of the
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ordinary high-water marks, are not considered part of the stream
bed.

Stream channelization: The manipulation of a stream’s course,
condition, capacity, or location that causes more than minimal
interruption of normal stream processes. A channelized
jurisdictional stream remains a water of the United States.

Structure: An object that is arranged in a definite pattern of
organization. Examples of structures include, without limitation,
any pier, boat dock, boat ramp, wharf, dolphin, weir, boom,
breakwater, bulkhead, revetment, riprap, jetty, artificial island,
artificial reef, permanent mooring structure, power transmission
line, permanently moored floating vessel, piling, aid to
navigation, or any other manmade obstacle or obstruction.

Tidal wetland: A tidal wetland is a jurisdictional wetland that is
inundated by tidal waters. Tidal waters rise and fall in a
predictable and measurable rhythm or cycle due to the
gravitational pulls of the moon and sun. Tidal waters end where
the rise and fall of the water surface can no longer be practically
measured in a predictable rhythm due to masking by other
waters, wind, or other effects. Tidal wetlands are located channel
ward of the high tide line.

Tribal lands: Any lands title to which is either: 1) held in trust
by the United States for the benefit of any Indian tribe or
individual; or 2) held by any Indian tribe or individual subject to
restrictions by the United States against alienation.

Tribal rights: Those rights legally accruing to a tribe or tribes
by virtue of inherent sovereign authority, unextinguished
aboriginal title, treaty, statute, judicial decisions, executive order
or agreement, and that give rise to legally enforceable remedies.

Vegetated shallows: Vegetated shallows are special aquatic
sites under the 404(b)(1) Guidelines. They are areas that are
permanently inundated and under normal circumstances have
rooted aquatic vegetation, such as seagrasses in marine and
estuarine systems and a variety of vascular rooted plants in
freshwater systems.

Waterbody: For purposes of the NWPs, a waterbody is a “water
of the United States.” If a wetland is adjacent to a waterbody
determined to be a water of the United States, that waterbody
and any adjacent wetlands are considered together as a single
aquatic unit (see 33 CFR 328.4(c)(2)).



