NEVADA DIVISION OF STATE OF NEVADA

Department of Conservation & Natural Resources

ENVI RONMENTAL Joe Lombardo, Governor
PROTECTION Jannifer . Cam, Admiisator
Clean Water Act Section 401 Water Quality Certification Application

Please refer to the “Clean Water Act Section 401 Water Quality Certification Application Guidance” document for
assistance with completing this application.

A. Pre-Filing Meeting
Please provide the date that a pre-filing meeting was requested = April 4, 2024
from Nevada Division of Environmental Protection (NDEP)
Bureau of Water Quality Planning (BWQP).

Note: If a pre-filing meeting has not been requested, please

schedule a pre-filing meeting with NDEP BWQP.

B. Contact Information
Project Proponent Information

Company Name: Elko District BLM Address:
Applicant Name: City:
Phone: Fax: State:
Email: Zip Code:
Agent Information
Company Name: Anabranch Solutions, LLC Address: PO Box 8071
Agent Name: Scott Shahverdian City: Moscow
Phone: 541-390-1392 Fax: NA State: ID
Email: scott.shahverdian@anabranchsolutions.com Zip Code: 83843

C. Project General Information
Project Location

Project/Site Name: Name of receiving waterbody:
T-Creek Post Fire Stream Stabilization Marys River
Address: Type of waterbody present at project location (select all that
40 mi Norwest of Wells, NV, adjacent to road NF-309 apply):
City: Perennial River or Stream
na L] Intermittent River or Stream
] Ephemeral River or Stream
County: ;
Elko ] Lake/Pond/Reservoir
State: ] Wetland
NV 1 Other:
Zip Code:
na
Latitude (UTM or Dec/Deg): Longitude (UTM or Dec/Deg):
41.618192 (center of proposed project area) -115.283722 (center of proposed project area)
Township: Range: Section: % Section:
43N 59E 9,10,14,15,23,26
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Project Details
Project purpose:

Describe current site conditions:

Attachments can include, but are not limited to, relevant site
data, photographs that represent current site conditions, or
other relevant documentation.

Describe the proposed activity including methodology of each
project element:

Estimate the nature, specific location, and number of
discharge(s) expected to be authorized by the proposed
activity:

Provide the date(s) on which the proposed activity is planned
to begin and end and the approximate date(s) when any
discharge(s) may commence:

Provide a list of the federal permit(s) or license(s) required to
conduct the activity which may result in a discharge into
regulated waters (see mandatory attachments):

Provide a list of all other federal, state, interstate, tribal,
territorial, or local agency authorizations required for the
proposed activity and the current status of each authorization:

Total area of impact to regulated waterbodies (acres):

Total distance of impact to regulated waterbodies (linear feet):
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To improve riverscape health, specifically: 1) increase channel-
floodplain connectivity, 2) reduce channel incision, 3) increase
groundwater table, 4) promote the formation of multi-threaded
channels, 5) recover and sustain natural habitat forming
processes

The Wildcat Fire in July 2022 burned the project area resulting in
a loss of riparian areas, and making the site more vulnerable to
channel incision. Degraded conditions, and a lack of complex
instream habitat are likely to negatively impact threatened
Lahontan Cutthroat Trout (LCT). See attachments for site
photos.

The proposed work is the construction of 95 low-tech instream
structures, including beaver dam analogues (BDAs) and post-
assisted log structures (PALS). These structures mimic natural
beaver dams and wood jams, and are hand built using natural,
and native materials. Woody material and sediment are
harvested and transported to build instream structures that can
force upstream ponding, increase channel-floodplain
connectivity, capture sediment, and promote incision recovery.
Note that no staging will take place as a part of this project. Any
materials brought to the stream will be used within 1-2 days of
their delivery.

The specific location of the proposed activities are shown in the
map provided at the end of this application. We anticipate
building 95 structures. The specific locations of individual
structures will be field designed. The precise location of
instream structures within the 4 mile treatment area does not
exert an influence on the overall nature of the proposed work.

We will commence work promptly upon receiving permits. We
hope to complete this work before November 1, 2024.
Anticipated duration of implementation is 6-8 weeks.

404 permit from the US Army Corps of Engineers. We anticipate
this work being permitted under Nationwide Permit 27 for
Aguatic Habitat Restoration.

In progress. Working with NV Division of Water Resources re:
water rights. USFWS/BLM issued a biological opinion regarding
the impact of this work on Lahontan Cutthroat Trout. We will
obtain a Working in Waterways temporary permit from NV DEP
prior to implementation.

0.10

285

Temporary: Permanent:
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Amount excavation and/or fill discharged within regulated
waters (acres, linear feet, and cubic yards):

Amount of dredge material discharged within regulated
waters (acres, linear feet, and cubic yards):

Describe the reason(s) why avoidance of temporary fill in
regulated waters is not practicable (if applicable):

Describe the Best Management Practices (BMPs) to be
implemented to avoid and/or minimize impacts to regulated
waters:

Examples include sediment and erosion control measures,
habitat preservation, flow diversions, dewatering, hazardous
materials management, water quality monitoring, equipment
or plans to treat, control, or manage discharges, etc.

Describe how the activity has been designed to avoid and/or
minimize adverse effects, both temporary and permanent, to
regulated waters:

Describe any compensatory mitigation planned for this project
(if applicable):

Internal Use Only:
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Woody material: 285 cu yds

Temporary: Permanent: Sediment: 50 cu yds

The restoration itself requires building of instream structures
that mimic natural features.

All actions are performed manually and are low impact. No
dewatering, or increased erosion will occur during construction.
We will fill any power equipment (e.g., post-pounder,
chainsaws) more than 100 ft away from the stream. Work will
occur in the Fall to avoid spring spawning of LCT. Additional
BMPs include: using untreated wooden posts, using bio-based
hydraulic fluid, and working from downstream to upstream to
minimize turbidity to downstream reaches.

No negative impacts are expected during implementation of the
restoration.

NA

D. Signature

Name and Title (Print):

Scott Shahverdian 541-390-1392

m Recoverable Signature

X At A4

Signature of Responsible Official

Signed by: Scott Shahverdian

Mandatory Attachments:

e Federal Permit or License Identification:

Phone Number:

Date: June 20, 2024

o Project proponents seeking a federal general permit or license must include a copy of the draft federal

license or permit and any readily available water quality-related materials that informed the development

of the draft federal license or permit, or;
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o Project proponents seeking a federal individual permit or license must include a copy of the federal permit

or license application and any readily available water quality-related materials that informed the
development of the federal license or permit application.
e Site Map - A map or diagram of the proposed project site including project boundaries in relation to regulated
waters, local streets, roads, and highways.
e Engineered Drawings - Engineered drawings are preferred to be submitted at the 70% design level. If only
conceptual designs are available at the time of application, plans for construction should be submitted prior to
the start of the project. Specific locations of the proposed activities and details of specific work elements planned

for the project should be identified (e.g., staging areas, concrete washouts, perimeter controls, water diversions,
or other BMPs).

Submit the completed application materials to NDEP (ndep401@ndep.nv.gov) with the appropriate U.S. Army Corps of
Engineers Regulatory Office copied on the communication
(http://www.spk.usace.army.mil/Missions/Regulatory/Contacts/Contact-Your-Local-Office/).
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Site Location Map
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Site Photos
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Examples of Proposed Structures
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Channel Spanning PALS

PROFILE VIEW

Drive posts in to bed angled inwards

to wedge wood pieces and prevent them
from rafting up and floating away in
high flows.

Start with key pieces oriented stream-wise
and face butt end or root wad upstream to
maximize width that will create divergent
flow paths around it.

/] W\ Use a mix of sizes of wood and tangle
v \ \ V \i together with branches.

X-SECTION VIEW
Design height for channel-spanning structures
is important. Ifitis intended Structure
can protrude above typical high flow stages.

/ ’  Bankful
v Elevation

/  Floodplain

/
SN0 -"\
’o';:iu\-&lv\eﬁnf’ ‘

\
\ A M \ \
Drive posts at angles to wedge and pin woody

debris together. Attempt to drive at least 1/4
to 1/3 of finished length of post into bed.

PLANFORM VIEW

Take advantage of branches on key pieces to position
posts as pins to temporarily anchor and wedge
structure in place

See XS View

Floodplain or Terrace

Layout key pieces with butt ends (or root-wads, if
present) upstream. Wedging some pieces perpendicular
to flow is fine.

n“u!iL qs:‘“"; NOT-TO-SCALE

Figure 26 - Typical schematics of a channel-spanning PALS.
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U.S. Army Corps of Engineers (USACE) Form Approved -

NATIONWIDE PERMIT PRE-CONSTRUCTION NOTIFICATION (PCN) OM3 No. 0710-0003
33 CFR 330. The proponent agengy is CECW-CO-R. Expires: 02-28-2022

DATA REQUIRED BY THE PRIVACY ACT OF 1974

Authority Rivers and Harbors Act, Section 10, 33 USC 403; Clean Water Act, Section 404, 33 USC 1344, Regulatery Pragram of the Comps of
Engineers {Corps); Final Rule 33 CFR 320-332.
Principal Purposge Infarmaticn provided on this form will be used in evaluating the nationwide permit pre-construction notification.

Routine Uses This infermation may be shared with the Department of Justice and other federal, state, and local gavernment agencies, and the public and
may be made available as part of the agency coordination process.
Disclosure Submission of reguested information is voluntary, however, if information is not previded the permit application cannat be evaluated nor can

a permit be issued,

The public reporting burden for this collection of informatian, 6710-0003, is estimated to average 11 hours per response, including the time for reviewing
instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Send
comments regarding the burden estimate or burden reduction suggestions to the Department of Defense, Washington Headquarters Services, at
whs.me-alex.esd mbx.dd-dod-information-collections@mait. mil. Respondents should be aware that notwithstanding any other provision of law, ne person shalt be
subject to any penalty for failing to comply with a collection of information if it does not display a currently valid OMB controf number,

PLEASE DO NOT RETURN YOUR RESPONSE TO THE ABQVE EMAIL.
One set of ariginal drawings or good reproducible copies which show the location and character of the proposed activity must be attached to this application (see

sample drawings and/or instructions) and be submitted to the district engineer having jurisdiction over the location of the proposed activity. An application that is
net completed in full will be returned.

(ITEMS 1 THRU 4 TO BE FILLED BY THE CORPE)

1. APPLICATION NO. 2. FIELD OFFICE CODE 3. DATE RECEIVED |4. DATE APPLICATION COMPLETE

(ITEMS BELOW TO BE FILLED BY APPLICANT)

5. APPLICANT'S NAME 8. AUTHORIZED AGENT'S NAME AND TITLE {agent is not required)
First - Scott Middle - Last - Shahverdian First - Middle - Last -

Company - Anabranch Solutions, LLC Campany -

Company Title - Project Manager E-mail Address -

E-mail Address - scott.shahverdian@anabranchsolutions.com

8. APPLICANT'S ADDRESS 9. AGENT'S ADDRESS
Address- PO Box 8071 Address-
City - Moscow State - D Zip - 83843 Country -USA City - State - Zip - Country -
7. APPLICANT'S PHONE NOs. with AREA CODE 10, AGENT'S PHONE NQOs. with AREA CODE
a. Residence b. Business c. Fax d. Mabile a. Residence b. Business c. Fax d. Mobile
541-390-1392
STATEMENT OF AUTHORIZATION
11. Fhereby authorize, to act in my behalf as my agent in the processing of this nationwide permit pre-construction notification

and to furnish, upon request, supplemental information in suppon of this nationwide permit pre-construction notification.

SIGNATURE OF APPLICANT DATE

NAME, LOCATION, AND DESCRIFTION OF PROJECT OR ACTIVITY

12. PROJECT NAME ar TITLE {see instructions)
T-Creek Post Fire Stream Stabilization
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NAME, LOCATION, AND DESCRIPTION OF PROJECT OR ACTIVITY

13. NAME OF WATERBODY, IF KNOWN (if applicable) 14. PROPOSED ACTIVITY STREET ADDRESS (if applicable)

T-Creek NA

16, LOCATION OF PROPOSED ACTIVITY (see instructions) City: State:  Zip:
Latitude °N Longitude W , s
41618192 S115.283722 40 mi northwest of Wells NV

16. OTHER LOCATION DESCRIPTIONS, IF KNOWN (see instructions)

State Tax Parcel D Municipality

Section Township Range

9,10,14,15,23,26 43N 39E

17. DIRECTIONS TO THE SITE
From Wells, NV: Head north on Metropolis Rd 4.9 mi., continue on Upper Metropolis Rd 8.4 mi, turn right continue 7.8 mi, merge onto
O'Neil-Deeth County Rd 15.8 mi, continue straight towards NF-078 1.1 mi, continue on NF-078 4.1 mi to arrive at bottom of project area.

18. IDENTIFY THE SPECIFIC NATIONWIDE PERMIT(S) YOU PROPOSE TO USE
NWP 27: Aquatic Habitat Restoration

19. DESCRIPTION OF PROPOSED NATIONWIDE PERMIT ACTIVITY (see instructions)

Implementing 95 low-tech instream structures including beaver dam analogues (BDAs) and post-assisted log structures {PALS). All instream
structures are hand-built, no heavy machinery will be used. Structures are built to mimic natural beaver dams and wood jams respectively, and
are composed of native, natural materials including woody materials (e.g., willow, sagebrush) as well as locally sourced sediment. Untreated
wooden posts may be used to provide temporary stability to the structure. Where used, these posts are driven into the streambed using a
manually operated hydraulic post-pounder.

20. DESCRIPTION OF PROPOSED MITIGATION MEASURES (see instructions)
We anticipate no negative consequences as a result of this restoration, therefore no mitigation measures are required.

21. PURPOSE OF NATIONWINE PERMIT ACTIVITY (Describe the reason or purpose of the project, see instructions)

In July 2022, the Wildcat Fire burned the project area. Prior to the fire portions of T-Creek had already experienced channel incision. Post-
fire, increased runoff and sediment may further degrade instream habitat conditions and lead to incision. The objectives of Jow-tech
restoration using instream structurcs is to increase channel-floodplain connectivity, reduce channel incision, increase the groundwater table,
promote the formation of multi-threaded channels, and recover and sustain natural habitat forming processes. Ancicipated work window;
August - November 2024,

22. QUANTITY OF WETLANDS, STREAMS, OR OTHER TYPES OF WATERS DIRECTLY AFFECTED BY PRCPOSED NATIONWIDE FERMIT ACTIVITY
(see instructions)

Acres Linear Fest Cubic Yards Dredged or Discharged
0.1 285 335

Each PCN must include a delineation of wetlands, other special aguatic sites, and other waters, such as lakes and ponds, and perennial, intermittent,
and ephemeral streams, on the project site.

23. List any other NWP(s), regionat general permit(s), or individual permit{s) used or intended to be used to autharize any part of the propased project or any

related activity. (see instructions)
NA
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24. If the proposed activity will result in the loss of greater than 1/10-acre of wetlands and requires pre-construction notification, explain how the compensatory
mitigation requirement in paragraph (c) of general condition 23 will be satisfied, or explain why the adverse environmental effects are no mare than minimal
and why compensatory mitigation should not be required for the proposed activity.

No wetlands will be lost due to this restoration. The wetlands found within the project area are sustained by the seasonal flooding of the

riparian area. Our restoration specifically aims to increase the ability for the stream to flood its floodplain.

25. Is any portion of the nationwide permit activity already compiete? | JYes B< No If Yes, describe the completed work:
1 s

26. List the name(s) of any species listed as endangered or threatened under the Endangered Species Act that might be affected by the proposed NWP activity
or utilize the designated critical habitat that might be affected by the proposed NWP activity. (see instructions)
Lahontan Cutthroat Trout {(Oncorhynchus clarkii henshawi)

27. List any historic properties that have the potential to be affected by the prepesed NWP activity or include a vicinity map indicating the focation of the historic
property or properties. (see instructions)
NA

2B. For a propaosed NWP activity that will occurin a component of the Natianal Wild and Scenic River System, or in a river officiaily designated by Congress as a
“study river” for possible inciusion in the system while the river is in an official study status, identify the Wild and Scenic River or the "study river”:

NA

29. if the proposed NWP activity also requires permission from the Corps pursuant to 33 U.5.C. 408 because it will alter or temporarily or permanently cecupy or
use a US. Army Carps of Engineers federally authorized civil warks project, have you submitted a written request for section 408 permission from the Carps
district having jurisdiction over that project? DYes L Mo

If "yes”, please provide the date your request was submitted 1o the Corps district:

30. Ifthe terms of the NWP(s) you want to use require additional information to be included in the PCN, please include that information in this space or provide it
on an additional sheet of paper marked Block 30. (see instructions)

NA

31. Pre-construction notification is hereby made for ane or more nationwide permit(s) to authorize the work described in this notification. | certify that the
informatian in this pre-construetion notification is complete and accurate. | further certify that | possess the authority to undertake the wark described herein
or am acting as the duly autherized agent of the applicant.

M W . 2024-06-17

SIGNATURE OF APPLICANT DATE SIGNATURE OF AGENT 7 DATE

The pre-construction natification must be signed by the person who desires to undertake the proposed activity {applicant} and, if the statement in Block 11 has
heen filled out and signed, the authorized agent.

18 U.S.C. Section 1001 provides that: Whoever, in any manner within the jurisdiction of any department or agency of the United States knowingly and willfully
falsifies, conceals, or covers up any trick, scheme, or disguises a material fact or makes any false, fictitious or fraudulent statements or representations or makes
or uses any false writing or document knowing same to contain any false, fictitious or fraudulent statements or entry, shall be fined not more than $10,000 or
imprisoned not more than five years or both.
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Instructions for Preparing a
Department of the Army
Nationwide Permit (NWP) Pre - Construction Notification (PCN)
Blocks 1 through 4. To be completed by the Corps of Engineers.

Block 5. Applicant's Name. Enter the name and the e - mail address of the respansible party or parties. If the responsible panty is an agency, company.
corporation, or other arganizatian, indicate the name of the crganization and responsibie officer and title. ¥ more than one party is associated with the
preconstruction notification. please attach a sheet of paper with the necessary information marked Btock 5.

Block 6. Address of Applicant. Please provide the full address of the party or parties respensible for the PCN. if more space is needed, attach an extra sheet of
paper marked Block 6.

Block 7. Applicant's Telephone Number{s). Ptease provide the telephone number where you can usually be reached during normal business hours.
Blocks 8 through 11. To be completed, if you cheoese 1o have an agent.

Block 8. Authorized Agent's Name and Title. Indicate name of individual or agency, designated by you, to represent you in this process. An agent can be an
attorney, builder, contractor, engineer, consultant, or any other person or organization. Note: An agent is not reguired.

Blocks ¢ and 10. Agent’'s Addross and Telephone Number. Please pravide the camplete mailing address of the agent, along with the telephane number
where he / she can be reached during normal business hours.

Block 11. Statement of Authorlzation. To be completed by the applicant, if an agent is lo be emplayed.

Block 12, Proposed Nationwide Permit Activity Name or Title. Please provide a name identifying the propased NWP activity, e.g., Windward Marina, Rolling
Hills Subdivision, or Smith Commercial Center,

Biock 13. Name of Waterbody. Please provide the name (if it has a name) of ary stream, lake, marsh, or ather waterway to be directly impacted by the NWP
activity. If it is a minor (no name) stream, identify the waterbody the minor stream enters.

Block 14. Proposed Activity Street Address. If the propesed NWP activity is located at a site having a street address (nat a box number}. please enter it in
Block 14.

Block 15, Location of Proposed Activity. Enter the latitude and lengitude of where the proposed NWP activity is located. indicate whether the project location
provided is the center of the project or whether the project tocation is provided as the latitude and longitude for each of the "comers” of the project area requiring
evaluation. if there are multiple sites, please list the latitude and longitude of each site (center or comers) on a separate sheet of paper and mark as Block 15.

Block 16. Other Location Descriptions. if available, provide the Tax Parcel Identification number of the site, Section, Township, and Range of the site (if
known), and / or local Municipality where the site is located.

Block 17. Directions to the Sita. Provide directions o the site from a known location or landmark. Include highway and street numbers as well as names. Also
provide distances from knowr locations and any other information that would assist in locating the site. You may also provide a description of the location of the
praposed NWP activity, such as lot numbers, tract numbers, or you may chaase to lacate the proposed NWP activity site from a known paint (such as the right
descending bank of Smith Creek, one mile downstream from the Highway 14 bridge). If a large river or stream, include the river mile of the proposed NWP
activity site if known. If there are multiple locations, please indicate directions to each location on a separale sheet of paper and mark as Block 17.

Block 18. Identify the Specific Nationwide Permit(s) You Propose to Use. List the number(s) of the Nationwide Permit(s) you want to use to authorize the
proposed activity (e.g., NWP 29}

Block 1%. Description of the Proposed Nationwide Permit Activity. Describe the proposed NWP activity, including the direct and indirect adverse
environmental effscts the activity would cause. The description of the proposed activity should be sufficiently detailed to allow the district engineer to determine
that the adverse environmental effects of the activity will be no more than minimal. |dentify the materials to be used in construction, as well as the methods by
which the work is to be daone.

Provide sketches when necessary to show that the proposed NWP activity complies with the terms of the applicable NWP(s). Sketches usually clarify the activity
and result in a quicker decision. Sketches should cantain sufficient detail 1o provide an illustrative description of the propased NWP activity (e.g..a conceptual
plan), but do not need to be detailed engineering plans.

The written descriptions end illustrations are an important part of the application. Please describe, in detail, what you wish to do. if mare space is neaded, attach
an extra sheet of paper marked Block 19,
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Block 20. Description of Proposed Mitigation Measures. Describe any proposed mitigation measures intended to reduce the adverse environmentai sffects
caused by the proposed NWP activity. The description of any proposed mitigation measures should be sufficiently detailed to allow the district engineer 10
determine that the adverse environmental effects of the activity will be na more than minimal and to determine the need for compensatery mitigation or additional
mitigation measuras.

Block 21. Purpose of Nationwide Permit Activity. Describe the purpose and need for the praposed NWP activity. What will it be used for and why? Also
include a brief description of any related activities associated with the proposed project. Provide the approximate dates you plan to begin and complete all
work.

Block 22, Quantity of Wetlands, Streams, or Other Types of Waters Directly Affected by the Proposed Nationwide Permit Activity, For discharges of
dredged or fill material into waters of the United States, provide the amount of wetlands, streams, or other types of waters filled, floaded, excavated, or drained
by the proposed NWP activity. For structures or work in navigable waters of the United States subject to Section 10 of the Rivers and Harbors Act of 1899,
pravide the amount of navigable waters filled, dredged, or occupied by one or more structures (e.g., aids to navigation, mooring buays) by the propesed

NWP aclivity.

For multiple NWPs, or for separate and distant crossings of waters of the United States authorized by NWPs 12 or 14, aitach an extra sheet of paper marked
Black 21 to provide the quantities of wetlands, streams, or other types of waters filled, flooded, excavated, or drained {or dredged or oceupied by structures, if in
waters subject to Section 10 of the Rivers and Harbors Act of 1899) for each NWP. For NWPs 12 and 14, include the amount of wetlands, sireams, or other
types of waters filled, flooded, excavated, or drained for each separate and distant crossing of waters or wetiands. If more space is needed, attach an exira sheet
of paper marked Block 22.

Block 23. Identify Any Other Nationwide Permit(s), Regional General Permit{s), or Individual Permit{s) Used to Authorize Any Part of Proposed Activity
or Any Related Activity. List any other NWP(s). regional general permit(s), or individual permit({s) used or intended tc be used to authorize any part of

the proposed project or any related activity. For linear projects, list other separate and distant crossings of waters and wetlands autharized by NWPs 12 or 14
that do not require PCNs. f more space is needed, attach an extra sheet of paper marked Block 23.

Block 24. Compensatory Mitigation Statement for Losses of Greater Than 1/10 - Acre of Wetlands When Pre - Construction Notification is Required.
Paragraph (c) of NWP general condition 23 reguires compensatory mitigation at a minimum one - for - one replacement ratio will be required for all wetland
losses that exceed 1/10 - acre and require pre - canstruction notification, unless the district engineer determines in writing that either some ather form of
mitigation is more envirgnmentally appropriate or the adverse environmental effects of the proposed NWF activity are no more than minimal without
compensalory mitigation, and pravides an activity - specific waiver of this requirement. Describe the proposed compensatary mitigation for wetiand losses
greater than 1/10 acre, or provide an explanation of why the district engineer should not require wetland compensatory mitigation for the proposed NWP activity.
If more space is needed, attach an extra sheet of paper marked Block 24.

Block 25. Is Any Portion of the Nationwide Permit Activity Already Complete? Describe any work that has already been campleted for the NWP activity.

Block 26. List the Name(s) of Any Species Listed As Endangered or Threatenad under the Endangeraed Specias Act that Might be Affected by the
Nationwide Permit Activity. If you are not a federal agency, and if any listed species or designated criticat habitat might be affected or is in the vicinity of the
proposed NWP activity, or if the proposed NWP activity is located in designated critical habitat, list the name(s) of those endangered or threatened species that
might be affected by the proposed NWP activity or utilize the designated critical habitat that might be affected by the proposed NWP activity. If you are a Federal
agency, and the proposed NWP activity requires a PCN, you must pravide documentation demonstrating compliance with Section 7 of the Endangered Species
Act.

Block 27. List Any Historic Properties that Have the Potentiai to be Affected by the Nationwide Permit Activity. if you are not a Federai agency, and if any
historic properties have the potentiai to be affected by the proposed NWP activity, st the name(s} of those historic properties that have the potential to be
affected by the proposed NWP activity. If you are a Federal agency, and the proposed NWP activity requires a PCN, you must provide docurmentation
demenstrating compliance with Section 106 of the National Historic Preservation Act.

Block 28. List the Wild and Scenic River or Congrossionally Designated Study River if the Nationwide Permit Activity Would Occur in such a River. if
the proposed NWP activity will oceur in a river in the Nationat Wild and Scenic River System or in a river officially designated by Congress as a “study river”
under the Wild and Scenic Rivers Act, provide the name of the river. For a list of Wild and Scenic Rivers and study rivers, please visit http./fiwww.rivers.gov/.

Block 29. Nationwide Permit Activities that also Require Permission from the Corps Undaer 33 U.5.C, 408. If the proposed NWP activity alsa requires
pemission frem the Corps under 33 U.5.C. 408 because it will temporarily or permanently alter, occupy, or use a Corps federal authorized civit works project,
indicate whether you have submitted a written request for section 408 pemission from the Corps district having jurisdiction over that project.
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Block 30. Other Information Requirad For Nationwide Permit Pre - Construction Notifications. The terms of some of the Natiohwide Parmits include
additional information requirements for precanstruction notifications:

*NWP 3, Maintenance -information regarding the original design capacities and configurations of the outfalls, intakes, small impoundments, and canals.

* NWP 31, Maintenance of Existing Flood Contral Facilities —a description of the maintenance baseline and the dredged material disposal site.

* NWP 33, Temporary Construction, Access, and Dewatering —a restoration plan showing how all tempeorary fills and structures will be remaved and the area
restored {o pre - project conditions.

* NWP 44, Mining Activities ~if reclamation is required by other statutes, then a copy of the final reclamation plan must be submitted with the pre -

canstruction
notification.

* NWP 45, Repair of Uplands Damaged by Discrete Events ~documentation, such as a recent topographic survey os photographs, to justify the extent of the
proposed restoration.

* NWP 48, Commercial Shelifish Aquaculture Activities —(1) a map showing the boundaries of the project area, with latitude ard longitude coordinates for
each corner of the project area; (2) the name(s) of the species that will be cultivated during the period this NWP is In effect; {3) whether canopy predator nets
will be used; (4) whether suspended cultivatien technigues will be used; and (5) general water depths in the project area (a detailed survey is not required).

* NWP 49, Coal Remining Activities —a document describing how the overall mining plan wil result in a net increase in aquatic resource functions must be
submitted to the district engineer and receive written authorization prior to commencing the activity.

* NWP 50, Underground Coal Mining Activities —if reclamation is required by other statutes, then a copy of the reclamation plan must be submitted with the
pre - construction notification.

if more space is needed, attach an extra sheet of paper marked Block 30.

Block 31. Signature of Applicant or Agent. The PCN must be signed by the person proposing to undertake the NWP activity, and if applicable, the authorized
party (agent) that prepared the PCN. The signature of the person proposing to undertake the NWP activity shall be an affirmation that the party submitting the
PCN possesses the requisite property rights to undertake the NWP activity (including compliance with speciat conditions, mitigation, ete.).

DELINEATION OF WETLANDS, OTHER SPECIAL AQUATIC SITES, AND OTHER WATERS

Each PCN must inciude a delineation of wetlands, other special aquatic sites, and other waters, such as iakes and ponds, and perennial, irtermittent, and
ephemeral streams. on the project site. Wetland delineations must be prepared in accerdance with the current wetland delineation manual and regional
supplement published by the Corps. The permittee may ask the Corps to delineate the special aguatic sites and other waters on the project site, but there may be
a delay if the Corps does the defineation, especialiy if the project site is large or contains many wetlands, other special aquatic sites, and other waters. The 45
day PCN review period will not start until the delineation is submitted or has been completed by the Corps.

DRAWINGS AND ILLUSTRATIONS
General information.

Three types of illustrations are needed to properly depict the work to be undertaken. These illustrations or drawings are identified as a Viginity Map, a Plan View
or a Typical Cross - Section Map. Identify each illustration with a figure or attachment number. For linear projects (e.g. roads, subsurface ulility lines, etc.)
gradient drawings should alsc be included. Please submit one original, or good guality copy, of alt drawings on 8411 inch plain white paper (electranic media
may be substituted). Use the fewest number of sheets necessary for your drawings or itustrations. Each illustration should identify the project, the applicant, and
the type of ilustration (vicinity map, plan view, or cross - section). While iilustratians need not be professional {(many small, private project illustrations are
prepared by

hand), they shaulg be clear, accurate, and contain all necessary information.

ADDITIONAL INFORMATION AND REQUIREMENTS

For proposed NWP activiies that involve discharges into waters of the United States, water quaiity certification from the State, Tribe, or EPA must be obtained or
waived {see NWP general candition 25). Some States, Tribes, or EPA have issued water quality certification for ane or more NYWPs. Pleasa check the
appropriate Corps district web site to see if water quality certification has already been issued for the NWP(s) you wish to use. For praposed NWP activities in
coastal states, state Coastal Zone Management Act consistency cencurrence must be obtained, or a presumption of concurrence must occur (see NWP general
condition 26). Some States have issued Coastal Zone Management Act consistency congcurrences for ane or more NWPs. Please check the appropriate Corps
district web site to see if Coastal Zone Management Act consistency concurrence has already been issued for the NWP(s) you wish to use.
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Permit Summary

33 CFR Part 330; Issuance of Nationwide
Permits — February 25,2022

U S Army Corps of
Engineers
Sacramento District

27. Aguatic Habitat Restoration, Enhancement, and
Establishment Activities. Activities in waters of the United
States associated with the restoration, enhancement, and
establishment of tidaland non-tidal wetlands and riparian areas,
the restoration and enhancementof nontidal streams and other
non-tidal open waters, and the rehabilitation or enhancement of
tidalstreams, tidal wetlands, andtidal open waters, provided
those activities result in net increases in aquatic resource
functionsand services.

To be authorized by this NWP, the aquatic habitat restoration,
enhancement, or establishment activity must be planned,
designed, and implemented so thatit results in aquatic habitat
that resembles anecological reference. An ecological reference
may be based on thecharacteristics of oneor more intact aquatic
habitats orriparian areas of the same type that exist in the
region. An ecological reference may be based ona conceptual
modeldeveloped from regional ecological knowledge of the
target aquatic habitat type or riparianarea.

To the extent that a Corps permit is required, activities
authorized by this NWP include, but are notlimited to the
removal of accumulated sediments; releases of sediment from
reservoirs to maintain sedimenttransport continuity to restore
downstream habitats; the installation, removal, and maintenance
of smallwater controlstructures, dikes, and bems, aswellas
discharges of dredged or fillmaterialto restore appropriate
stream channel configurations after small water control
structures, dikes, and berms are removed; the installation of
current deflectors; the enhancement, rehabilitation, or re-
establishment of riffle and pool stream structure; the placement
of in-stream habitat structures; modifications of the streambed
and/or banks to enhance, rehabilitate, or re-establish stream
meanders; the removal of stream barriers, suchas undersized
culverts, fords, and grade control structures; the backfilling of
artificial channels; theremoval of existing drainage structures,
such asdraintiles, and the filling, blocking, or reshaping of
drainage ditches to restore wetland hydrology; the installation of
structures or fills necessary torestore orenhance wetland or
stream hydrology; the construction of small nesting islands; the
constructionof openwater areas; the construction of oyster
habitatover unvegetated bottom in tidal waters; coral restoration
or relocation activities; shellfish seeding; activities needed to
reestablish vegetation, including plowing or discing for seed bed
preparationandthe planting of appropriate wetland species; re-

establishment of submerged aquatic vegetation in areas where
those plant communities previously existed; reestablishment of
tidalwetlands in tidal waters wherethose wetlands previously
existed; mechanized land clearingto removenon-native
invasive, exotic, or nuisance vegetation; and other related
activities. Only native plantspecies should be planted at thesite.

This NWP authorizes the relocation of non-tidal waters,
including non-tidal wetlands and streams, onthe project site
provided there are netincreases in aquatic resource functions
and services. Except for the relocation of non-tidal waters on the
project site, this NWP does not authorize the conversion ofa
stream or natural wetlands to another aquatic habitat type (e.g.,
the conversionof a stream to wetland or vice versa) or uplands.
Changes in wetland plant communities thatoccur whenwetland
hydrology is more fully restored during wetland rehabilitation
activitiesare not considered a conversion toanother aquatic
habitattype. This NWP does notauthorize stream
channelization. This NWP does not authorize the relocation of
tidalwatersorthe conversion of tidal waters, includingtidal
wetlands, to otheraquatic uses, suchas theconversion of tidal
wetlands into open water impoundments.

Compensatory mitigation is not required for activities authorized
by this NWP since these activities must result in net increases in

aquatic resource functions and services.

Reversion. Forenhancement, restoration, and establishment
activities conducted:

(1) In accordance with theterms and conditions ofa binding
stream or wetland enhancement or restoration agreement, ora
wetland establishment agreement, between the landowner and
the U.S. Fish and Wildlife Service (FWS), the Natural
ResourcesConservation Service (NRCS), the Farm Service
Agency (FSA), the National Marine Fisheries Service
(NMFS), the National Ocean Service (NOS), U.S. Forest
Service (USFS), or theirdesignated state cooperating
agencies;

(2) asvoluntary wetland restoration, enhancement, and
establishment actions documented by the NRCS or USDA
Technical Service Provider pursuantto NRCS Field Office

Technical Guide standards; or

(3) on reclaimed surface coal mine lands, in accordance with a
Surface Mining Controland Reclamation Act permit issued by
the Office of Surface Mining Reclamation and Enforcement
(OSMRE) orthe applicable state agency, this NWP also
authorizesany future discharge of dredged or fill material
associated with the reversion of the area to its documented
priorcondition and use (i.e., prior to the restoration,
enhancement, or establishment activities).

The reversion must occur within five years after expirationof a
limited term wetland restoration or establishmentagreementor
permit,andis authorized in these circumstances even if the
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discharge of dredgedor fillmaterial occurs after this NWP
expires. The five-year reversion limit does not apply to
agreements withouttime limits reached between the landowner
andthe FWS, NRCS, FSA, NMFS, NOS, USFS, oran
appropriate state cooperatingagency. This NWP also authorizes
discharges of dredged or fillmaterialin waters of the United
States for the reversion of wetlands that were restored, enhanced,
or established on prior-converted cropland or on uplands, in
accordancewith a binding agreement between the landowner
and NRCS, FSA, FWS, or their designated state cooperating
agencies (eventhough therestoration, enhancement, or
establishment activity did not require a section404 permit). The
prior condition willbe documented in the originalagreement or
permit, andthedetermination of return to prior conditions will
be made by the Federalagency orappropriate state agency
executingthe agreementor permit. Before conductingany
reversion activity, the pemittee orthe appropriate Federal or
state agency must notify thedistrict engineerand includethe
documentation of the prior condition. Once an area has reverted
to its prior physical condition, it will be subject towhatever the
Corps Regulatory requirements areapplicable to that type of
land at thetime. The requirement that the activity resultsin a net
increase in aquatic resource functions and services does not
apply to reversionactivities meeting theabove conditions.
Except forthe activities described above, this NWP does not
authorize any future discharge of dredged or fill material
associated with the reversion of the area to its prior condition. In
such cases a separate permit would be required forany
reversion.

Reporting. Forthoseactivities that do not require pre-
constructionnotification, the permittee must submit to the
district engineera copy of:

(1) The binding stream enhancement or restorationagreement
or wetland enhancement, restoration, or establishment
agreement, ora projectdescription, including projectplans
and location map;

(2) the NRCS or USDA Technical Service Provider
documentationforthe voluntary stream enhancement or
restoration action or wetland restoration, enhancement, or
establishment action; or

(3) the SMCRA permit issued by OSMRE or the applicable
state agency.

The report must alsoinclude informationon baseline ecological
conditions on the project site, such asa delineation of wetlands,
streams, and/or other aquatic habitats. These documents mustbe
submittedto the district engineer at least 30 days prior to
commencingactivities in waters of the United States authorized
by this NWP.

Notification: The permittee mustsubmit a pre-construction
notification to the district engineer prior to commencing any
activity (see general condition 32), except for the following
activities:
(1) Activities conducted on non- Federal public lands and
private lands, in accordance with theterms and conditions of a
bindingstream enhancement or restorationagreementor
wetland enhancement, restoration, or establishment agreement

between the landownerandthe FWS, NRCS, FSA, NMFS,
NOS, USFS or their designated state cooperating agencies;

(2) Activities conducted in accordance with the termsand
conditions of a binding coral restoration or relocation
agreementbetweentheprojectproponent andthe NMFS or
any of its designated state cooperating agencies;

(3) Voluntary stream or wetland restoration or enhancement
action, orwetlandestablishment action, documented by the
NRCS or USDA Technical Service Provider pursuant to
NRCS Field Office Technical Guide standards; or

(4) The reclamationof surface coal mine lands, in accordance
with an SMCRA permit issued by the OSMRE or the
applicable state agency.

However, the permittee mustsubmit a copy of theappropriate
documentationto the districtengineerto fulfillthe reporting

requirement. (Authorities: Sections 10 and 404).

Note: This NWP can be usedto authorize compensatory
mitigation projects, including mitigationbanksand in-lieu fee
projects. However, this NWP does not authorize the reversion of
an areausedfora compensatory mitigation project to its prior
condition, since compensatory mitigation is generally intended
to be permanent.

A. Regional Conditions
1. Regional Conditionsfor California

2. Regional Conditions for Nevadaand Utah

B. Nationwide Permit General Conditions

Note: To qualify for NWP authorization, the prospective
permittee must comply with the following general conditions, as
applicable, in addition toany regional or case-specific conditions
imposed by the division engineer or district engineer.
Prospective permittees should contactthe appropriate Corps
district office to determine if regional conditions have been
imposedon an NWP. Prospective permittees should also contact
the appropriate Corps district office to determinethe status of
Clean Water Act Section 401 water quality certification and/or
Coastal Zone Management Act consistency foran NWP. Every
person who may wish to obtain pemit authorization underone
or more NWPs, orwho is currently relyingon anexistingor
prior permit authorizationunder one ormore NWPs, hasbeen
and ison notice that all of the provisions 0f 33 CFR330.1
through 330.6 apply to every NWP authorization. Note
especially 33 CFR330.5 relatingto the modification,
suspension, or revocation ofany NWP authorization.

O 1.

] (a) Noactivity may cause morethana minimal
adverseeffect onnavigation.

0 (b) Any safety lightsand signals prescribed by the
U.S. Coast Guard, throughregulations or otherwise, must
be installed and maintained atthe pemittee's expense on
authorized facilities in navigable waters of the United
States.

I  (c) The permittee understands and agrees that, if
future operations by the United States require the

Navigation.
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removal, relocation, or otheralteration, of the structure or
work herein authorized, orif, in the opinion of the
Secretary of the Army orhisorherauthorized
representative, said structure orwork shall cause
unreasonable obstructionto the free navigation of the
navigable waters, the permittee will be required, upon due
notice fromthe Corps of Engineers, to remove, relocate,
or alterthe structural work or obstructions caused thereby,
without expense to the United States. No claim shallbe
madeagainst the United States on account ofany such
removal oralteration.

[0 2. Aquatic Life Movements. No activity may
substantially disruptthe necessary life cycle movements of
those species of aquatic life indigenous to the waterbody,
including those species that normally migrate through the area,
unless the activity's primary purpose is to impound water. All
permanent and temporary crossings of waterbodies shall be
suitably culverted, bridged, or otherwise designed and
constructed to maintain low flows to sustain themovementof
those aquatic species. If abottomless culvertcannot be used,
then the crossing should be designed and constructed to
minimize adverse effects to aquatic life movements.

[0 3. Spawning Areas. Activities in spawningareas during
spawning seasons must be avoidedto the maximum extent
practicable. Activities that result in the physical destruction (e.g.,
through excavation, fill, or downstream smothering by
substantial turbidity) of animportantspawningarea arenot
authorized.

[0 4. Migratory Bird Breeding Areas. Activities in waters
of the United States that serveas breeding areas for migratory

birds must be avoided to the maximum extent practicable.

1 5. Shellfish Beds. No activity may occurin areas of
concentrated shellfish populations, unless the activity is directly
related to a shellfish harvestingactivity authorized by NWPs 4
and 48, orisa shellfish seeding or habitat restoration activity
authorized by NWP 27.

[0 6. Suitable Material. No activity may use unsuitable
material (e.g., trash, debris, carbodies, asphalt, etc.). Material
used for construction or discharged must be free from toxic
pollutants in toxic amounts (see section 307 of the Clean Water
Act).

[0 7. Water Supply Intakes. No activity may occurin the
proximity of a public water supply intake, except where the
activity isforthe repair orimprovement of public water supply
intake structures or adjacent bank stabilization.

1 8. Adverse Effects From Impoundments. Ifthe activity
createsan impoundmentof water, adverse effects tothe aquatic
system due to accelerating the passage of water, and/or
restricting its flow must be minimized to the maximum extent

practicable.

LI 9. Managementof Water Flows. To the maximum extent
practicable, the pre-construction course, condition, capacity, and
location of openwaters must be maintained for each activity,
including stream channelization, storm water management
activities, and temporary and permanent road crossings, except
asprovidedbelow. Theactivity must be constructed to withstand
expected high flows. Theactivity must not restrictor impede the

passage of normal or high flows, unless the primary purpose of
the activity is to impound water or manage high flows. The
activity mayalter the pre-construction course, condition,
capacity, andlocationof openwaters if it benefits the aquatic
environment (e.g., stream restoration or relocation activities).

I 10. Fills Within 100-Year Floodplains. Theactivity must
comply with applicable FEM A-approved state or local
floodplain managementrequirements.

[0 11. Equipment. Heavy equipment working in wetlands or
mudflats mustbe placed on mats, or other measures must be

takento minimizesoil disturbance.

[0 12. Soil Erosionand Sediment Controls. Appropriate soil
erosion and sedimentcontrols mustbe used and maintainedin
effective operating condition during construction,andall
exposedsoilandotherfills,aswell asany work belowthe
ordinary high water mark or high tide line, must be permanently
stabilized atthe earliest practicable date. Permittees are
encouraged to perform work within waters of the United States
during periods of low-flow or no-flow, orduring lowtides.

[0 13. Removalof TemporaryFills. Temporary structures
must be removed, to the maximum extent practicable, after their
use has beendiscontinued. Temporary fills must be removed in
theirentirety and the affected areas returned to pre-construction
elevations. Theaffected areas must be revegetated, as
appropriate.

1 14. Proper Maintenance. Any authorized structure or fill
shallbe properly maintained, including maintenance toensure
public safety and compliance with applicable NWP general
conditions, aswellas anyactivity-specific conditions added by
the district engineer to an NWP authorization.

[0 15. Singleand Complete Project. The activity mustbe a
single and complete project. The same NWP cannot be used
more thanonceforthesame single and completeproject.

O 16. WildandScenic Rivers.

] (@) NoNWP activity may occurina component ofthe
National Wild and Scenic River System, orin a river
officially designated by Congress as a “study river” for
possible inclusion in the system while the riveris in an
official study status, unless the appropriate Federal agency
with direct management responsibility for such river, has
determined in writingthat the proposed activity will not
adversely affect the Wild and Scenic River designationor
study status.

O (b) Ifaproposed NWP activity will occurina
component of the National Wild and Scenic River System,
or in a river officially designated by Congress as a “study
river” for possible inclusion in the system while the river is
in an official study status, the permittee must submit a pre-
constructionnotification (see general condition32). The
district engineerwill coordinatethe PCN with the Federal
agency with directmanagementresponsibility for thatriver.
Permittees shall not begin the NWP activity until notified by
the district engineerthatthe Federal agency with direct
management responsibility forthat river has determined in
writing that the proposed NWP activity will not adversely
affect the Wild and Scenic River designation or study status.



0 (c) Information onWild and Scenic Rivers may be
obtainedfrom the appropriate Federal land management
agency responsible for the designated Wild and Scenic
Riverorstudy river (e.g., National Park Service, U.S. Forest
Service, Bureauof Land Management, U.S. Fish and
Wildlife Service). Informationon these riversisalso
available at: https://www.rivers.gov/.

might be affected by the proposed activity or that utilize
the designated critical habitat (or critical habitat proposed
forsuch designation) that might be affected by the
proposedactivity. The district engineer will determine
whether the proposed activity “may affect” orwill have
“no effect”to listed species and designated critical habitat
and will notify the non-Federal applicant ofthe Corps’
determination within 45 days of receipt ofa complete pre-
constructionnotification. Foractivities where the non-
Federalapplicant has identified listed species (or species
proposed for listing) or designated critical habitat (or
critical habitat proposed for such designation) that might

[0 17. Tribal Rights. No activity or its operation may impair
reserved tribal rights, including, but notlimited to, reserved

water rights and treaty fishing and hunting rights.
[0 18. Endangered Species.

[0 (a) Noactivity isauthorized underany NWP which
is likely to directly orindirectly jeopardize the continued
existence of a threatened orendangered species ora
species proposed forsuchdesignation, as identified under
the Federal Endangered Species Act (ESA), or which will
directly orindirectly destroy oradversely modify
designated critical habitat or critical habitat proposed for
such designation. No activity is authorized underany
NWP which “may affect” a listed species or critical
habitat, unless ESA section 7 consultation addressingthe
consequences of the proposed activity on listed species or
critical habitat has been completed. See 50 CFR402.02
forthe definition of “effects of theaction” forthe
purposes of ESA section 7 consultation,aswellas50
CFR 402.17,which provides further explanation under
ESA section 7 regarding “activities thatare reasonably
certain to occur” and “consequences caused by the
proposedaction.”

1 (b) Federalagenciesshould followtheirown
procedures for complying with the requirements of the
ESA (see 33 CFR 330.4(f)(2)). If pre-construction
notification is required for the proposedactivity, the
Federalpermittee mustprovide the district engineer with
the appropriate documentation to demonstrate compliance
with those requirements. The district engineer will verify
that theappropriate documentation has beensubmitted. I
the appropriate documentation has not been submitted,
additional ESA section 7 consultation may be necessary
forthe activity andtherespective federalagency would
be responsible for fulfilling its obligation under section 7
of the ESA.

[0 (c) Non-federal permittees mustsubmita pre-
constructionnotification to the district engineer if any
listed species (or species proposed for listing) or
designated critical habitat (or critical habitat proposed
such designation) mightbe affected oris in the vicinity of
the activity, orif the activity is located in designated
criticalhabitat or critical habitat proposed for such
designation, andshall not begin work onthe activity until
notified by the district engineer that the requirements of
the ESA have been satisfiedand thatthe activity is
authorized. Foractivities that might affect Federally-listed
endangered or threatened species (or species proposed for
listing) ordesignated critical habitat (or critical habitat
proposed for such designation), the pre-construction
notification mustinclude thename(s) of the endangered
or threatened species (or species proposed for listing) that

be affectedorisin the vicinity of the activity, and has so
notified the Corps, the applicant shallnot begin work until
the Corps has provided notification thatthe proposed
activity willhave “no effect” on listed species (or species
proposed for listing or designated critical habitat (or
critical habitat proposed for such designation), or until
ESA section 7 consultation or conference has been
completed. If the non-Federal applicant has not heard
back from the Corps within 45 days, the applicant must
still wait for notification fromthe Corps.

[0 (d) Asaresultofformalorinformal consultationor
conference with the FWS or NMFSthe district engineer
may add species-specific permit conditions to the NWPs.

1 (e) Authorization ofanactivity byan NWP does not
authorize the “take” of a threatened or endangered species
asdefinedunderthe ESA. In the absence of separate
authorization (e.g.,an ESA Section 10 Permit, a
Biological Opinion with “incidental take” provisions, etc.)
from the FWS orthe NMFS, the Endangered Species Act
prohibitsany personsubject to the jurisdiction of the
United States to take a listed species, where "take" means
to harass, harm, pursue, hunt, shoot, wound, Kill, trap,
capture, orcollect, orto attemptto engagein any such
conduct. Theword “ham” in the definition of “take"
meansanactwhichactually kills orinjures wildlife. Such
an act mayincludesignificant habitatmodificationor
degradationwhere it actually Kills or injures wildlife by
significantly impairing essential behavioral patterns,
including breeding, feeding or sheltering.

O (f) Ifthenon-federal permittee hasavalid ESA
section 10(a)(1)(B) incidental take permit with an
approved Habitat ConservationPlan fora projectora
group of projects thatincludes the proposed NWP
activity, the non-federal applicant should provide a copy
of thatESA section 10(a)(1)(B) permit with the PCN
required by paragraph (c) of this general condition. The
district engineerwill coordinate with the agency that
issued the ESA section 10(@)(1)(B) permit to determine
whetherthe proposed NWP activity andthe associated
incidentaltakewere consideredin the internal ESA
section 7 consultation conducted for the ESA section
10(a)(1)(B) permit. Ifthat coordination results in
concurrencefrom the agency thatthe proposed NWP
activity and theassociated incidental take were
consideredin the internal ESA section 7 consultation for
the ESA section 10(a)(1)(B) permit, the district engineer
doesnot need to conducta separate ESA section7
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consultationforthe proposed NWP activity. The district
engineerwill notify the non-federal applicant within 45
daysof receipt of a complete pre-construction notification
whetherthe ESAsection 10()(1)(B) permit coversthe
proposed NWP activity or whetheradditional ESA
section 7 consultationis required.

[0 (g) Information onthe locationof threatenedand
endangered species andtheir critical habitatcan be
obtaineddirectly fromtheoffices of theFWSand NMFS
or theirworld wide web pages at https://www.fws.gov/ or
https://www.fws.gov/ipac/ and
https://www.fisheries.noaa.gov/topic/endangered-species-
conservation respectively.

[0 19. Migratory Birdsand Bald and Golden Eagles. The
permitteeis responsible forensuringthat an actionauthorized by
an NWP complies with the Migratory Bird Treaty Actandthe
Bald and Golden Eagle Protection Act. The pemittee is
responsible for contacting theappropriate local office of the U.S.
Fish and Wildlife Service to determine what measures, if any,
are necessary orappropriate to reduce adverseeffectsto
migratory birds oreagles, including whether "incidental take"
permits are necessary andavailable under the Migratory Bird
Treaty Act or Bald and Golden Eagle Protection Act fora

particularactivity.

[0 20. Historic Properties.

[0 (a) No activityisauthorizedunderany NWP which
may havethe potential to cause effects to properties
listed, or eligible forlisting, in the National Register of
Historic Places until the requirements of Section 106 of
the National Historic Preservation Act (NHPA) have been
satisfied.

I (b) Federalpermitteesshould followtheir own
procedures for complying with the requirements of
section 106 of the National Historic Preservation Act (see
33 CFR 330.4(g)(1)). If pre-construction notification is
required forthe proposed NWP activity, the Federal
permittee must provide thedistrict engineer with the
appropriate documentation to demonstrate compliance
with those requirements. The district engineer will verify
that theappropriate documentation has been submitted. I f
the appropriate documentation is not submitted, then
additional consultation under section 106 may be
necessary. Therespective federalagency is responsible

forfulfillingits obligation to comply with section 106.

[0 (c) Non-federal permittees mustsubmita pre-
constructionnotification to the district engineer if the
NWP activity might have the potential to cause effects to
any historic properties listed on, determinedto be eligible
forlisting on, or potentially eligible for listing on the
National Register of Historic Places, including previously
unidentified properties. Forsuchactivities, thepre-
construction notification muststate which historic
properties mighthave the potential to be affected by the
proposed NWP activity orinclude a vicinity map
indicatingthe locationofthe historic properties or the
potential for the presence of historic properties.
Assistance regarding information onthe location of, or
potential for, the presence of historic properties can be

sought fromthe State Historic Preservation Officer, Tribal
Historic Preservation Officer, or designatedtribal
representative, asappropriate, and the National Register
of Historic Places (see 33 CFR 330.4(g)). When
reviewing pre-construction notifications, district
engineerswill comply with the currentprocedures for
addressing the requirements of section 106 of the National
Historic Preservation Act. The district engineer shall
makea reasonable and good faith effort to carry out
appropriate identification efforts commensurate with
potential impacts, which may include background
research, consultation, oral history interviews, sample
field investigation, and/or field survey. Basedonthe
information submitted in the PCN and these identification
efforts, thedistrict engineer shall determine whether the
proposed NWP activity has the potential to cause effects
on the historic properties. Section 106 consultation is not
required when thedistrict engineer determines thatthe
activity does not havethe potential to cause effects on
historic properties (see 36 CFR800.3(a)). Section 106
consultationis required when the district engineer
determines that theactivity hasthe potential to cause
effects on historic properties. The districtengineer will
conduct consultation with consulting parties identified
under 36 CFR 800.2(c) whenhe or she makes any ofthe
following effect determinations for the purposes of
section 106 of the NHPA: no historic properties affected,
no adverse effect, oradverseeffect.

[0 (d) Wherethe non-Federalapplicanthas identified
historic properties onwhich the proposed NWP activity
might have the potential to cause effects and has so
notified the Corps, the non-Federal applicantshall not
begin the activity until notified by the district engineer
eitherthatthe activity has no potential to cause effects to
historic properties orthat NHPA section 106 consultation
hasbeen completed. Fornon-federal permittees, the
district engineerwill notify the prospective permittee
within 45 days of receiptof a complete pre-construction
notification whether NHPA section 106 consultationis
required. If NHPA section 106 consultation is required,
the district engineer will notify thenon-Federal applicant
that he orshe cannot begin the activity until section 106
consultation is completed. I fthe non-Federal applicant
hasnot heard back from the Corps within 45 days, the
applicant muststillwait for notification from the Corps.

1 (e) Prospectivepermitteesshould be aware that
section 110(k) of the NHPA (54 U.S.C. 306113) prevents
the Corps from grantinga permit or otherassistanceto an
applicant who, with intent to avoid the requirements of
section 106 of the NHPA, has intentionally significantly
adversely affecteda historic property to which the permit
would relate, orhaving legal power to preventit, allowed
such significant adverse effect to occur, unless the Corps,
after consultation with the Advisory Council on Historic
Preservation (ACHP), determinesthatcircumstances
justify granting such assistance despite the adverse effect
created or permitted by the applicant. Ifcircumstances
justify granting the assistance, the Corps is required to
notify the ACHP and provide documentation specifying
the circumstances, the degree of damage to the integrity
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of any historic properties affected, and proposed
mitigation. Thisdocumentation must include any views
obtained from the applicant, SHPO/THPO, appropriate
Indiantribes if the undertaking occurs onor affects
historic properties ontribal lands or affects properties of
interest to thosetribes, and other parties known to havea
legitimate interest in the impacts to the permitted activity

on historic properties.

[0 21. DiscoveryofPreviously Unknown Remains and
Artifacts. Permittees that discover any previously unknown
historic, cultural orarcheological remains and artifacts while
accomplishingtheactivity authorized by an NWP, they must
immediately notify the district engineer of what they have found,
and to themaximum extent practicable, avoid construction
activitiesthatmay affectthe remains and artifacts until the
required coordination has been completed. Thedistrict engineer
will initiate the Federal, Tribal, and state coordination required
to determine if the items or remains warrant a recovery effort or
if the site is eligible forlisting in the National Register of
Historic Places.

[0 22. Designated Critical Resource Waters. Critical
resource waters include, NOAA-managed marine sanctuaries
and marine monuments, and National Estuarine Research
Reserves. The district engineer may designate, after notice and
opportunity for public comment, additional waters officially
designated by a state as having particular environmental or
ecologicalsignificance, suchas outstanding national resource
waters or state natural heritage sites. The districtengineer may
also designate additional critical resource waters after noticeand

opportunity for public comment.

[0 (a) Dischargesof dredged orfill material into waters
of the United Statesarenot authorizedby NWPs 7,12,
14,16,17,21,29,31,35,39,40,42,43,44,49,50,51,
52,57 and 58foranyactivity within, or directly affecting,
critical resource waters, including wetlands adjacent to
such waters.

0 (b) ForNwWPs3,8,10,13,15,18,19,22,23,25,27,
28,30, 33, 34,36,37,38,and54, notificationis required
in accordancewith general condition 32, foranyactivity
proposedby permittees in the designated critical resource
waters including wetlands adjacentto those waters. The
district engineer may authorize activities under these
NWPs only after she or he determines thatthe impacts to
the critical resource waters will be no more thanminimal.

[l 23. Mitigation. Thedistrict engineer will considerthe
following factors when determiningappropriate and practicable
mitigation necessary to ensure that the individualand cumulative
adverseenvironmental effects areno more than minimal:

[0 (a) Theactivitymust be designedand constructedto
avoid and minimizeadverse effects, both temporaryand
permanent, to waters of the United States to the maximum
extent practicable at the project site (i.e., on site).

0 (b) Mitigation inallits forms (avoiding, minimizing,
rectifying, reducing, or compensating for resource losses)
will be required to the extentnecessary to ensurethatthe
individualand cumulative adverse environmental effects
are no more thanminimal.

0 (c) Compensatory mitigation at a minimum one-for-
one ratio will be required forallwetland losses that
exceed 1/10-acre and require pre-construction
notification, unless the districtengineer determines in
writing that either some other form of mitigationwould
be more environmentally appropriate or the adverse
environmental effects of the proposed activityare no
more thanminimal, and provides an activity-specific
waiver of this requirement. For wetland losses of 1/10-
acre or less that require pre-construction notification, the
district engineer may determine ona case-by-case basis
that compensatory mitigation is required to ensurethatthe
activity results in only minimal adverse environmental
effects.

] (d) Compensatory mitigation at a minimum one-for-
one ratio will be required forall losses of stream bed that
exceed 3/100-acreand require pre-construction
notification, unless the districtengineer determines in
writing that either some other form of mitigation would
be more environmentally appropriate or the adverse
environmental effects of the proposed activityare no
more thanminimal, and provides an activity-specific
waiver of this requirement. This compensatory mitigation
requirement may be satisfied through the restoration or
enhancement of riparian areas next to streams in
accordancewith paragraph (e) of this general condition.
Forlosses of stream bed of 3/100-acre or less that require
pre-construction notification, thedistrict engineer may
determine on a case-by-case basis thatcompensatory
mitigation is required to ensurethatthe activity results in
only minimaladverseenvironmental effects.
Compensatory mitigation for losses of streams should be
provided, if practicable, through stream rehabilitation,
enhancement, or preservation, since streams are difficult-
to-replace resources (see 33 CFR 332.3(e)(3)).

1 (e) Compensatory mitigation plans for NWP
activities in ornear streams or other openwaters will
normally include a requirementfor therestorationor
enhancement, maintenance, and legal protection (e.g.,
conservation easements) of riparianareas next toopen
waters. In some cases, the restoration or
maintenance/protection of riparianareas may be the only
compensatory mitigation required. If restoring riparian
areasinvolves planting vegetation, only native species
should be planted. The width of the requiredriparianarea
will address documented water quality oraquatic habitat
loss concerns. Normally, the riparian area willbe 25 to 50
feet wide on eachside of the stream, but thedistrict
engineer may require slightly wider riparian areas to
address documented water quality or habitat loss
concerns. Ifitis not possible to restore or maintain/protect
a riparian area onboth sides of a stream, or if the
waterbodyisa lake or coastal waters, then restoring or
maintaining/protectinga riparian area alonga single bank
or shoreline may be sufficient. Where both wetlands and
open waters exist on the project site, the district engineer
will determine the appropriate compensatory mitigation
(e.g., riparian areas and/or wetlands compensation) based
onwhatisbest forthe aquatic environmenton a
watershed basis. In cases where riparian areas are



determinedto be the most appropriate form of
minimization or compensatory mitigation, the district
engineer may waive or reduce the requirement to provide
wetland compensatory mitigation for wetland losses.

[0 (f) Compensatory mitigation projects provided to
offset losses of aquatic resources must comply with the
applicable provisions 0f 33 CFR part 332.

[0 (1) The prospectivepermittee isresponsible for
proposinganappropriate compensatory mitigation
option if compensatory mitigation is necessary to
ensure that the activity results in no more than
minimal adverse environmental effects. For the
NWHPs, the preferred mechanism for providing
compensatory mitigation is mitigation bank credits or
in-lieu fee program credits (see 33 CFR 332.3(b)(2)
and (3)). However, if an appropriate number and type
of mitigationbank or in-lieu creditsare not available
atthetimethePCN issubmitted tothe district
engineer, the district engineer may approve the use of
permittee-responsible mitigation.

I (2) Theamountof compensatory mitigation
required by the district engineer mustbe sufficientto
ensure that the authorized activity resultsin no more
than minimalindividual and cumulative adverse
environmental effects (see 33 CFR330.1(€)(3)). (See
also 33 CFR 332.3(f).)

[0 (3) Sincethelikelihood of success is greaterand
the impacts to potentially valuable uplands are
reduced, aquatic resourcerestoration should bethe
first compensatory mitigation option considered for
permittee-responsible mitigation.

1 (4) If permittee-responsible mitigationisthe
proposed option, the prospective permittee is
responsible for submittinga mitigation plan. A
conceptual ordetailed mitigation plan may be used
by the district engineer to make thedecisionon the
NWP verification request, but a final mitigationplan
that addresses theapplicable requirements of 33CFR
332.4(c)(2) through (14) must be approved by the
district engineer before the permittee begins workin
waters of the United States, unless the district
engineer determines that prior approval of thefinal
mitigation planis not practicable ornotnecessary to
ensure timely completion of the required
compensatory mitigation (see 33 CFR 332.3(k)(3)). If

[0 (6) Compensatory mitigation requirements (e.g.,
resource type andamount to be providedas
compensatory mitigation, site protection, ecological
performance standards, monitoring requirements)
may be addressed through conditions addedto the
NWP authorization, instead of components ofa
compensatory mitigation plan (see 33 CFR
332.4(c)(L)(iiy).

[0 (g9 Compensatory mitigation willnot be used to
increase theacreage losses allowed by theacreage limits
of the NWPs. Forexample, if an NWP hasanacreage
limit of 1/2-acre, it cannot be usedto authorizeany NWP
activity resultingin the loss of greaterthan 1/2-acre of
waters of the United States, even if compensatory
mitigation is provided thatreplaces or restores some of
the lost waters. However, compensatory mitigation can
and should be used, as necessary, to ensure that an NWP
activity already meeting the established acreage limits
also satisfies the no morethan minimal impact

requirement forthe NWPs.

I (h) Permittees may propose theuse of mitigation
banks, in-lieu fee programs, or permittee-responsible
mitigation. When developinga compensatory mitigation
proposal, the permittee mustconsider appropriate and
practicable options consistent with the framework at 33
CFR 332.3(b). Foractivities resulting in the loss of
marine or estuarine resources, permittee-responsible
mitigation may be environmentally preferable if there are
no mitigationbanks orin-lieu fee programs in the area
that have marineorestuarinecredits available for sale or
transferto the permittee. For permittee-responsible
mitigation, the special conditions of the NWP verification
must clearly indicatethe party or parties responsible for
the implementationand performance of the compensatory
mitigation project, and, if required, its long-term
management.

LI () Where certain functions andservices of waters of
the United States are permanently adversely affected by a
regulated activity, suchasdischarges of dredged orfill
material into waters of the United States thatwill convert
a forested or scrub-shrub wetlandto a herbaceous wetland
in a permanently maintained utility line right-of-way,
mitigation may be required to reduce the adverse
environmental effects of the activity to the nomore than
minimallevel.

[0 24. Safety of Impoundment Structures. To ensure that all
impoundment structures are safely designed, the district engineer
may require non-Federal applicants to demonstrate thatthe
structures comply with established state or federal, dam safety
criteria orhave beendesigned by qualified persons. The district
engineer may also require documentation that the design has
been independently reviewed by similarly qualified persons, and
appropriate modifications made to ensure safety.

1 25. Water Quality.

1 (a) Where the certifying authority (state, authorized
tribe, or EPA, asappropriate) has notpreviously certified
compliance ofan NWP with CWA section 401,a CWA section
401 water quality certification for the proposed discharge must

permittee-responsible mitigation is the proposed
option, andthe proposed compensatory mitigation
site is locatedon landin which another federal
agency holds an easement, the district engineer will
coordinate with that federalagency to determine if
proposed compensatory mitigation project is
compatible with theterms of theeasement.

I (5) If mitigationbankorin-lieu fee program
credits are the proposed option, the mitigation plan
needsto address onlythe baseline conditionsatthe
impactsite and thenumber of credits to be provided
(see 33 CFR 332.4(c)(1)(ii)).



be obtained orwaived (see 33 CFR330.4(c)). If the pemittee
cannotcomply with all of the conditions of a water quality
certification previously issued by certifyingauthority for the
issuanceof the NWP, then the permittee mustobtain awater
quality certification or waiver for the proposed discharge in
order forthe activity to be authorized by an NWP.

[ (b) If the NWP activity requires pre-construction
notification andthecertifyingauthority has notpreviously
certified compliance of an NWP with CWA section 401, the
proposed discharge is not authorized by an NWP until water
quality certification is obtained orwaived. Ifthe certifying
authority issues a water quality certificationforthe proposed
discharge, the permittee mustsubmit a copy of the certification
to the district engineer. The discharge is not authorized by an
NWP until the district engineer has notified the permittee that
the water quality certification requirementhas been satisfied by
the issuance ofa water quality certificationora waiver.

L1 (c) Thedistrict engineer or certifyingauthority may
require additional water quality management measures to ensure
that theauthorizedactivity does not result in morethanminimal
degradation of water quality.

[0 26. Coastal Zone Management. In coastal states where an
NWP hasnot previously receiveda state coastal zone
management consistency concurrence, an individual state coastal
zone management consistency concurrence must be obtained, or
a presumption of concurrence mustoccur (see 33 CFR 330.4(d)).
If the permittee cannot comply with all of the conditions of a
coastal zone management consistency concurrence previously
issued by the state, thenthe permittee mustobtain an individual
coastal zone management consistency concurrence or
presumption of concurrence in order forthe activity to be
authorized by an NWP. The district engineer or a state may
require additional measures to ensure that the authorized activity

is consistent with state coastal zone management requirements.

[0 27. Regionaland Case-By-Case Conditions. The activity
must comply with any regional conditions that may have been
addedby the Division Engineer (see 33 CFR 330.4(e)) and with
any case specific conditions added by the Corps or by the state,
IndianTribe, or U.S. EPA in its CWA section 401 Water Quality
Certification, or by the state in its Coastal Zone Management
Act consistency determination.

[0 28. Use of Multiple Nationwide Permits. The use of
more thanone NWP for a single and complete project is

authorized, subject tothe following restrictions:

[0 (a) Ifonly one of the NWPs used to authorize the
single and complete project has a specified acreage limit, the
acreage loss of waters of the United States cannot exceed the
acreage limit of the NWP with the highest specified acreage
limit. Forexample, if a road crossing over tidal waters is
constructed under NWP 14, with associated bank stabilization
authorized by NWP 13, the maximum acreage loss of waters of
the United States forthe total project cannotexceed 1/3 -acre.

1 (b) Ifoneormore ofthe NWPs used toauthorize the
single and complete project has specified acreage limits, the
acreage loss of waters of the United States authorized by those
NWPs cannotexceedtheir respective specified acreage limits.
Forexample, if a commercial developmentis constructed under

NWP 39, and thesingle and complete projectincludes thefilling
of an upland ditch authorized by NWP 46, the maximum acreage
loss of waters of the United States forthe commercial
development under NWP 39 cannotexceed 1/2-acre, and the
totalacreage loss of waters of United States dueto the NWP 39
and 46 activities cannotexceed 1 acre.

0O 29. Transferof Nationwide Permit Verifications. Ifthe
permitteesells the property associated with a nationwide pemit
verification, the permittee may transfer the nationwide permit
verification to the new owner by submittinga letter to the
appropriate Corps district office to validate the transfer. A copy
of the nationwide permit verification must beattachedto the
letter, and the letter must contain the following statement and
signature:

“When the structures or work authorized by this nationwide
permitare stillin existenceat the timethe property is
transferred, the terms and conditions of this nationwide permit,
includingany special conditions, will continueto be bindingon
the newowner(s) of the property. To validate the transfer of this
nationwide permit and the associated liabilities associated with
compliance with its terms and conditions, have the transferee

sign and date below.”

(Transferee)

(Date)

[0 30. Compliance Certification. Each permittee who
receivesan NWP verification letter from the Corps must provide
a signed certification documenting completion of the authorized
activity and implementation of any required compensatory
mitigation. The success of any required permittee-responsible
mitigation, including theachievement of ecological performance
standards, will be addressed separately by thedistrict engineer.
The Corpswill provide the permittee the certification document
with the NWP verification letter. The certification document

will include:

I (a)Astatementthat theauthorized activitywasdone in
accordancewith the NWP authorization, includingany general,
regional, oractivity-specific conditions;

I (b) A statement that the implementation of any required
compensatory mitigation was completed in accordance with the
permit conditions. If credits from a mitigation bank or in-lieu fee
program are usedto satisfy the compensatory mitigation
requirements, the certification must include the documentation
required by 33 CFR 332.3(I)(3) to confirm that the permittee
secured the appropriate number and resource type of credits; and

I (c) Thesignature ofthe permittee certifyingthe
completionof theactivity and mitigation.
The completed certification document mustbe submittedto the

district engineer within 30 days of completion of the authorized
activity orthe implementation of any required compensatory

mitigation, whichever occurs later.



[0 31. Activities Affecting Structures or Works Builtby
the United States. If an NWP activity alsorequires review by,
or permission from, the Corps pursuant to33 U.S.C. 408
because it will alter ortemporarily or permanently occupy or use
a U.S. Army Corps of Engineers (USACE) federally authorized
Civil Works project(a “USACE project”), the prospective
permittee must submit a pre-construction notification. See
paragraph (b)(10) of general condition 32. An activity that
requires section 408 pemission and/or review is not authorized
by an NWP untilthe appropriate Corps office issues the section
408 permission or completes its review to alter, occupy, or use
the USACE project, and the district engineer issues a written
NWP verification.

O 32. Pre-Construction Notification.

[0 (a) Timing. Where required by theterms of the
NWP, the prospective permittee must notify thedistrict
engineer by submittinga pre-construction notification
(PCN) asearly aspossible. The district engineer must
determine if the PCN is complete within 30 calendar days
of the date of receiptand, if the PCN is determinedto be
incomplete, notify the prospective permittee within that
30 day period to request theadditional information
necessary to make the PCN complete. The requestmust
specify the information needed to makethe PCN
complete. Asa generalrule, district engineers will request
additional information necessary to make the PCN
complete only once. However, if the prospective
permitteedoes notprovide all of the requested
information, thenthedistrict engineer will notify the
prospective pemittee that the PCN is still incomplete and
the PCNreview process will not commence untilall of
the requestedinformation has been received by the district
engineer. The prospective permittee shall not begin the
activity untileither:

[0 (1) Heorsheis notified in writing by the
district engineer that theactivity may proceed under
the NWP with any special conditions imposed by the
district or division engineer; or

[0 (2) 45calendardayshave passedfromthe
district engineer’s receipt of the complete PCN and
the prospective permittee has not received written
notice fromthedistrict or division engineer.
However, if the permittee was required to notify the
Corps pursuantto general condition 18 that listed
speciesor critical habitat might be affectedorare in
the vicinity of the activity, or to notify the Corps
pursuantto general condition 20 that the activity
might have the potential to cause effects to historic
properties, the permittee cannotbegin the activity
until receiving written notification fromthe Corps
that there is “no effect” onlisted species or “no
potentialto cause effects” on historic properties, or
that any consultation required under Section 7 of the
Endangered Species Act (see 33 CFR 330.4(f))
and/orsection 106 of the National Historic
Preservation Act (see 33 CFR330.4(g)) hasbeen
completed. If the proposed activity requires a written
waiverto exceed specified limits of an NWP, the
permittee may not begin theactivity until the district

engineerissues the waiver. If the districtor division
engineer notifies the permittee in writing thatan
individual permit is required within 45 calendar days
of receipt of a complete PCN, the pemmittee cannot
begin the activity untilan individual permit has been
obtained. Subsequently, the permittee’s right to
proceed under the NWP may be modified, suspended,
or revokedonly in accordancewith the procedure set
forthin 33 CFR 330.5(d)(2).

0 (b) Contentsof Pre-Construction Notification: The
PCNmust be inwriting and include the following
information:

[0 (1) Name,addressandtelephone numbersof
the prospective permittee;

[0 (2) Locationoftheproposedactivity;

0 (3) Identify the specific NWP or NWP(s) the
prospective pemittee wants to use to authorizethe
proposedactivity;

@)

[0 (i) Adescription ofthe proposed activity;
the activity’s purpose; direct and indirectadverse
environmental effects the activity would cause,
includingthe anticipated amountof loss of wetlands,
otherspecialaquatic sites, and other waters expected
to result from the NWP activity, in acres, linear feet,
or otherappropriateunit of measure; a description of
any proposed mitigation measures intended to reduce
the adverse environmental effects caused by the
proposedactivity; and any other NWP(s), regional
general permit(s), orindividual permit(s) used or
intended to be usedto authorizeany part of the
proposed project orany related activity, including
otherseparate and distant crossings for linear projects
that require Department of the Army authorization
but do not require pre-construction notification. The
description ofthe proposed activity andany proposed
mitigation measures should be sufficiently detailed to
allowthe district engineer to determinethatthe
adverseenvironmental effects of the activity will be
no more thanminimalandto determine theneed for
compensatory mitigation or other mitigation
measures.

(1 (i) For linear projectswhere one ormore
single and complete crossings require pre-
constructionnotification, thePCN mustinclude the
quantity of anticipated losses of wetlands, other
specialaquatic sites, and other waters foreachsingle
and complete crossing of those wetlands, other
specialaquatic sites, and other waters (including
those single and complete crossings authorized by an
NWP but do not require PCNs). Thisinformation
will be used by the districtengineer to evaluate the
cumulative adverse environmental effects ofthe
proposed linear project, and does not change those
non-PCN NWP activities into NWP PCNs.



[0 (i) Sketchesshould be providedwhen
necessary to show that theactivity complies with the
terms of the NWP. (Sketches usually clarify the
activity and when provided results in a quicker
decision. Sketches should contain sufficientdetail to
provide anillustrative descriptionof the proposed
activity (e.g.,a conceptual plan), but do not needto
be detailed engineering plans);

[0 (5) ThePCNmustincludea delineation of
wetlands, other special aquatic sites, and other
waters, such as lakesand ponds, and perennialand
intermittentstreams, on the project site. Wetland
delineations must be prepared in accordance with the
current method required by the Corps. The permittee
may askthe Corpsto delineate thespecial aquatic
sitesand otherwaters on the project site, but there
may be a delay if the Corps does the delineation,
especially if the project site is large or contains many
wetlands, other special aquatic sites, and other
waters. Furthemmore, the 45-day period will not start
untilthe delineation has been submitted to or
completedby the Corps, as appropriate;

I (6) Iftheproposed activity will resultin the
loss of greater than 1/10-acre of wetlands or 3/100-
acre of streambedanda PCNisrequired, the
prospective pemittee must submit a statement
describing how the mitigation requirementwill be
satisfied, orexplainingwhy theadverse
environmental effects are no more thanminimaland
why compensatory mitigation should not be required.
As an alternative, the prospective permittee may
submit a conceptual or detailed mitigation plan.

LI (7) Fornon-federal permittees, if any listed
species (orspecies proposed for listing) or designated
criticalhabitat (or critical habitat proposed forsuch
designation) mightbe affectedorisin the vicinity of
theactivity, orif the activityis located in designated
critical habitat (or criticalhabitat proposed forsuch
designation), thePCN mustincludethe name(s) of
those endangered or threatened species (or species
proposed for listing) that mightbe affected by the
proposedactivity or utilize the designated critical
habitat (or critical habitat proposed for such
designation) that might be affected by the proposed
activity. For NWP activities thatrequire pre-
constructionnotification, Federal permittees must
provide documentation demonstrating compliance
with the Endangered Species Act;

1 (8) Fornon-federal permittees, if the NWP
activity might have the potential to cause effectsto a
historic property listed on, determinedto be eligible
forlisting on, or potentially eligible for listing on, the
National Register of Historic Places, the PCN must
state which historic property might have the potential
to be affected by the proposedactivity orincludea
vicinity mapindicating the location of the historic
property. For NWP activities thatrequire pre-
constructionnotification, Federal permittees must
provide documentation demonstrating compliance

with section 106 of the National Historic Preservation
Act;

[0 (9) Foranactivitythatwilloccurina
component ofthe National Wild and Scenic River
System, orin a river officially designated by
Congress asa “study river” for possible inclusion in
the system while the river is in an official study
status, the PCN must identify the Wild and Scenic
Riverorthe “study river” (see general condition 16);
and

1 (10) Foran NWP activity that requires
permission from, or review by, the Corps pursuant to
33 U.S.C. 408 because it will alter ortemporarily or
permanently occupy oruse a U.S. Army Corps of
Engineers federally authorized civilworks project,
the pre-construction notificationmust include a
statement confirming that the project proponent has
submitted a written request for section408
permission from, or review by, the Corps office
havingjurisdiction over that USACE project.

0 (c) Form of Pre-Construction Notification: The
nationwide permit pre-construction notification form
(Form ENG 6082) should be used for NWP PCNs. A
letter containing the required information may also be
used. Applicants may provide electronic files of PCNs
and supporting materials if the district engineer has
established tools and procedures for electronic submittals.

0 (d) Agency Coordination:

1 (1) Thedistrict engineer will considerany
comments from Federal and state agencies
concerning the proposedactivity’s compliance with
the termsand conditions of the NWPs and the need
formitigationto reducethe activity’s adverse
environmental effects so that they are no more than
minimal.

I (2) Agency coordinationisrequired for: (i)all
NWP activities that require pre-construction
notification andresult in the loss of greater than 1/2-
acre of waters of the United States; (i) NWP 13
activitiesin excess of500 linear feet, fills greater
than one cubic yard per runningfoot, orinvolve
discharges of dredged or fillmaterial into special
aquatic sites; and (iii) NWP 54 activities in excess of
500 linear feet, orthat extend into the waterbody
more than30 feet from the mean lowwater line in
tidalwaters orthe ordinary high water mark in the
Great Lakes.

[0 (3) Whenagencycoordinationisrequired, the
district engineer will immediately provide (e.g., via
e-mail, facsimile transmission, overnight mail, or
otherexpeditious manner) a copy of thecomplete
PCNto the appropriate Federal or state offices (FWS,
state natural resource or water quality agency, EPA,
and, if appropriate, the NMFS). With the exception of
NWP 37, these agencies willhave 10 calendar days
from the date the material is transmitted to notify the
district engineer via telephone, facsimile



transmission, ore-mail that they intend to provide
substantive, site-specific comments. The comments
must explainwhy theagency believes theadverse
environmental effects willbe more than minimal. If
so contacted by an agency, the district engineer will
wait an additional 15 calendar days before makinga
decision on the pre-construction notification. The
district engineerwill fully consideragency comments
received within the specified time frame concerning
the proposedactivity’s compliance with theterms
and conditions of the NWPs, including the need for
mitigation toensure that thenet adverse
environmental effects ofthe proposed activityare no
more thanminimal. The district engineer will provide
no responseto the resourceagency, except as
provided below. The district engineerwill indicate in
the administrative record associated with eachpre-
constructionnotification that the resourceagencies’
concernswere considered. For NWP 37, the
emergency watershed protection and rehabilitation
activity may proceed immediately in cases where
there is an unacceptable hazardto life ora significant
loss of property oreconomic hardship will occur. The
district engineer will considerany comments
received to decide whether the NWP 37 authorization
should be modified, suspended, or revoked in
accordancewith the proceduresat33 CFR 330.5.

1 (4) Incasesofwherethe prospective permittee
is nota Federalagency, the district engineer will
provide a response to NMFS within 30 calendar days
of receipt of any Essential Fish Habitatconservation
recommendations, as required by section
305(b)(4)(B) of the Magnuson-Stevens Fishery
Conservation and Management Act.

0 (5) Applicantsareencouragedto provide the
Corpswith eitherelectronic files or multiple copies
of pre-construction notifications to expedite agency
coordination.

C. District Engineer’s Decision

[0 1. Inreviewingthe PCN forthe proposedactivity, the
district engineer will determine whether theactivity authorized
by the NWP will result in more than minimal individual or
cumulative adverse environmental effects or may be contrary to
the public interest. Ifa project proponent requests authorization
by a specific NWP, the district engineer should issue the NWP
verification forthatactivity if it meets theterms and conditions
of thatNWP, unless he or she determines, after considering
mitigation, that the proposed activity will result in more than
minimalindividualand cumulative adverse effects on the
aquatic environment and other aspects of the public interest and
exercises discretionary authority torequire an individual permit
forthe proposedactivity. Fora linear project, this detemrmination
will include anevaluation of the single and complete crossings
of waters of the United States that require PCNs to determine
whetherthey individually satisfy the terms and conditions of the
NWP(s), aswell asthe cumulative effects caused byall of the
crossings of waters of the United States authorized by an NWP.
If an applicantrequests a waiver of an applicable limit, as
provided forin NWPs 13, 36, or 54, the district engineer will

only grant the waiver upon a written determination thatthe NWP
activity willresult in only minimal individualand cumulative
adverseenvironmental effects.

[0 2. When makingminimal adverseenvironmental effects
determinations the district engineer will consider the direct and
indirect effects caused by the NWP activity. He or she will also
considerthe cumulative adverse environmental effects caused by
activitiesauthorized by an NWP and whether those cumulative
adverseenvironmental effectsareno more than minimal. The
district engineerwill also consider site specific factors, suchas
the environmental setting in the vicinity of the NWP activity, the
type of resource that will be affected by the NWP activity, the
functions provided by theaquatic resources that will be affected
by the NWP activity, the degree or magnitude to whichthe
aquatic resources perform those functions, the extentthataquatic
resource functions will be lost asa result of the NWP activity
(e.g., partialorcomplete loss), the duration of the adverse effects
(temporary or permanent), the importance of the aquatic
resource functions to theregion (e.g., watershed or ecoregion),
and mitigation required by thedistrict engineer. If anappropriate
functional or condition assessmentmethod is available and
practicable to use, that assessmentmethod may beused by the
district engineerto assist in the minimal adverse environmental
effects determination. The district engineer mayadd case-
specific special conditions to the NWP authorization to address

site-specific environmental concerns.

[0 3. Ifthe proposedactivity requiresa PCN and will result in
a loss of greaterthan 1/10-acre of wetlands or 3/100-acre of
stream bed, the prospective permittee should submit a mitigation
proposal with the PCN. Applicants may also propose
compensatory mitigation for NWP activities with smaller
impacts, or forimpacts to other types of waters. The district
engineerwill considerany proposed compensatory mitigation or
othermitigation measures theapplicanthas includedin the
proposal in determining whether the net adverse environmental
effects of theproposedactivity are no more thanminimal. The
compensatory mitigation proposal may beeither conceptual or
detailed. Ifthe district engineer determines thatthe activity
complies with the terms and conditions of the NWP andthatthe
adverseenvironmental effects areno more than minimal, a fter
considering mitigation, the district engineer will notify the
permitteeand includeany activity-specific conditions in the
NWP verification the district engineer deems necessary.
Conditions for compensatory mitigation requirements must
comply with theappropriate provisionsat 33 CFR 332.3(k). The
district engineer mustapprove thefinal mitigation plan before
the permittee commences work in waters of the United States,
unlessthe district engineer determines that prior approval of the
finalmitigation planisnot practicable or notnecessary to ensure
timely completion of therequired compensatory mitigation. I f
the prospective permitteeelects to submit a compensatory
mitigation planwith the PCN, the district engineer will
expeditiously review the proposed compensatory mitigation
plan. The district engineer must review the proposed
compensatory mitigation planwithin 45 calendar days of
receivinga complete PCN and determine whether the proposed
mitigation would ensure that the NWP activity results in no
more thanminimal adverse environmental effects. If thenet
adverseenvironmental effects of the NWP activity (after
consideration of themitigation proposal) are determined by the



district engineer to be no more than minimal, the district
engineerwill provide a timely written response to theapplicant.
The responsewill state that the NWP activity canproceed under
the termsand conditions ofthe NWP, includingany activity-
specific conditions added to the NWP authorization by the
district engineer.

[ 4. Ifthedistrict engineer determines thatthe adverse
environmental effects of the proposed activity are morethan
minimal, then the district engineer will notify the applicant
either: (a) that theactivity does not qualify forauthorization
underthe NWP and instruct the applicant on the proceduresto
seek authorizationunderanindividual permit; (b) that the
activity is authorizedunder the NWP subjectto the applicant’s
submissionof a mitigation plan that would reducethe adverse
environmental effects so that they are no more than minimal; or
(c) thattheactivity is authorized under the NWP with specific
modifications or conditions. Where the districtengineer
determines that mitigation is required to ensure no more than
minimaladverse environmental effects, theactivity will be
authorizedwithin the45-day PCN period (unless additional time
is required to comply with general conditions 18, 20, and/or 31),
with activity-specific conditions that state the mitigation
requirements. The authorizationwill include the necessary
conceptual or detailed mitigation plan ora requirementthatthe
applicant submit a mitigation planthat would reduce the adverse
environmental effects so that they are no more than minimal.
When compensatory mitigation is required, no work in waters of
the United States may occur until the district engineer has
approved a specific mitigation planorhas determinedthat prior
approval of a final mitigation planis not practicable or not
necessary to ensure timely completion of the required
compensatory mitigation.

D. Further Information

1. District engineers have authority to determine if an activity
complies with the terms and conditions of an NWP.

2. NWPs do not obviate theneedto obtain other federal, state, or
localpermits, approvals, or authorizations required by law.

3. NWPs do not grant any property rights orexclusive
privileges.

4. NWPs do not authorize any injury to the property or rights of
others.

5. NWPs do not authorize interference with any existing or
proposed Federal project (see general condition 31).

E. Nationwide PermitDefinitions

Bestmanagement practices (BMPs): Policies, practices,
procedures, or structures implemented to mitigate the adverse
environmental effects on surface water quality resulting from
development. BMPs are categorized as structural or non-
structural.

Compensatory mitigation: The restoration (re-establishment or
rehabilitation), establishment (creation), enhancement, and/or in
certain circumstances preservation of aquatic resources for the
purposes of offsetting unavoidable adverse impacts which
remain afterallappropriate and practicable avoidanceand
minimization has beenachieved.

Currently serviceable: Useable as is or with some maintenance,
but not so degradedas to essentially require reconstruction.

Directeffects: Effects thatare caused by the activityandoccur
atthe sametime and place.

Discharge: The term “discharge” means any discharge of
dredged orfill material into waters of the United States.

Ecological reference: Amodelused to planand designan
aquatic habitatand riparian area restoration, enhancement, or
establishment activity under NWP 27. An ecological reference
may be based on thestructure, functions, and dynamics of an
aquatic habitattype ora riparianarea type that currently existsin
the region where the proposed NWP 27 activity is located.
Alternatively, anecological referencemay be basedon a
conceptual model forthe aquatic habitat type or riparianarea
type to be restored, enhanced, or established as a result ofthe
proposed NWP 27 activity. An ecological reference takes into
account therange of variation of theaquatic habitat type or
riparian areatype in the region.

Enhancement: The manipulation ofthe physical, chemical, or
biologicalcharacteristics ofanaquatic resource to heighten,
intensify, orimprovea specific aquatic resource function(s).
Enhancementresults in the gain of selected aquatic resource
function(s) but may also leadto a decline in other aquatic
resource function(s). Enhancement does not result in a gain in
aquatic resource area.

Establishment (creation): The manipulation ofthe physical,
chemical, orbiological characteristics present to developan
aquatic resource that did not previously exist at anupland site.
Establishment results in a gain in aquatic resource area.

High Tide Line: The line of intersection of the land with the
water’s surface atthe maximum height reached by a rising tide.
The high tide line maybe determined, in the absence of actual
data, by aline of oilor scum alongshore objects,a moreor less
continuous deposit of fineshell or debris on the foreshore or
berm, other physical markings or characteristics, vegetation
lines, tidalgages, or other suitable means thatdelineatethe
generalheight reached by a risingtide. The line encompasses
spring high tides and other high tides thatoccur with periodic
frequency butdoes notincludestormsurges in which there isa
departure fromthe normal or predicted reach of the tide due to
the piling up of wateragainsta coast by strongwinds such as
those accompanyinga hurricane or other intensestorm.

Historic Property: Any prehistoric or historic district, site
(includingarchaeologicalssite), building, structure, or other
objectincluded in, oreligible forinclusion in, the National
Register of Historic Places maintained by the Secretary ofthe
Interior. Thisterm includesartifacts, records, and remains that
are related toand located within such properties. The term
includes properties of traditional religious and cultural
importanceto an Indiantribe or Native Hawaiian organization
and that meetthe National Register criteria (36 CFR part60).

Independentutility: Atestto determinewhat constitutes a
single and complete non-linear projectin the Corps Regulatory
Program. A projectis considered to have independent utility if it
would be constructed absent the construction of other projects in
the projectarea. Portions of a multi-phase projectthatdepend
upon other phases of theprojectdo not have independent utility.



Phases of a projectthat would be constructed even if the other
phaseswere not built canbe considered as separatesingle and

complete projects with independent utility.

Indirecteffects: Effectsthat are caused by theactivityandare
laterin time or fartherremovedin distance butare still
reasonably foreseeable.

Loss of waters of the United States: Waters of the United
States that are permanently adversely affected by filling,
flooding, excavation, or drainage because of theregulated
activity. The loss of stream bed includes theacres of stream bed
that are permanently adversely affected by filling orexcavation
because of the regulated activity. Permanent adverse effects
include permanent discharges of dredged or fill material that
change anaquatic area todry land, increase thebottom elevation
of a waterbody, or change the use of a waterbody. The acreage
of loss of waters of the United States is a threshold measurement
of the impact to jurisdictional waters or wetlands for determining
whethera project may qualify foran NWP; it is not a net
threshold that is calculated after considering compensatory
mitigation thatmay be usedto offsetlosses of aquatic functions
and services. Waters of the United States temporarily filled,
flooded, excavated, ordrained, but restored to pre-construction
contours andelevations after construction, are not included in
the measurementof loss of waters of the United States. Impacts
resulting from activities thatdo notrequire Department of the
Army authorization, such as activities eligible forexemptions
under section 404(f) of the Clean Water Act, are notconsidered
when calculating the loss of waters of the United States.

Navigable waters: Waters subjectto section 10 of theRivers
and Harbors Act of 1899. These watersare definedat33CFR

part 329.

Non-tidal wetland: Anon-tidal wetland is a wetlandthatis not
subjecttothe ebband flow of tidal waters. Non-tidal wetlands
contiguousto tidalwaters are located landward of the high tide

line (i.e., springhigh tide line).

Openwater: For purposes of the NWPs, an openwaterisany
area that in a year with normal patterns of precipitation has water
flowingor standingabove ground tothe extentthatanordinary
high-water mark can bedetermined. Aquatic vegetation within
the area of flowing or standing water is either non-emergent,
sparse, orabsent. Vegetated shallows are considered tobe open
waters. Examples of “open waters” include rivers, streams,
lakes,andponds.

Ordinary High Water Mark: The term ordinary high water
mark means that line on the shore established by the fluctuations
of waterand indicated by physical characteristics such asa clear,
natural line impressed onthe bank, shelving, changesin the
character of soil, destruction of terrestrial vegetation, the
presence of litterand debris, or other appropriate means that
considerthe characteristics of the surrounding areas.

Perennial stream: A perennial stream has surface water flowing
continuously year-round during a typical year.
Practicable: Available and capable of being done after taking

into consideration cost, existing technology, and logistics in light
of overall project purposes.

Pre-construction notification: Arequestsubmitted by the
project proponent tothe Corps for confirmationthata particular
activity isauthorized by nationwide permit. The request may be
a permit application, letter, or similar document that includes
informationabout the proposed work and its anticipated
environmental effects. Pre-construction notification may be
required by the terms and conditions of a nationwide permit, or
by regional conditions. A pre-construction notification may be
voluntarily submitted in cases where pre-construction
notification is not required, andthe project proponentwants
confirmation that the activity is authorized by nationwide permit.

Preservation: The removal of a threat to, or preventing the
decline of, aquatic resources by anaction in or nearthose
aquatic resources. This term includes activities commonly
associated with the protectionand maintenance of aquatic
resources throughthe implementation of appropriate legaland
physical mechanisms. Preservationdoes not result in a gain of

aquatic resource area or functions.

Re-establishment: The manipulation of the physical, chemical,
or biological characteristics of a site with the goal of returning
natural/historic functions to a former aquatic resource. Re-
establishment results in rebuildinga former aquatic resourceand
resultsin a gain in aquatic resourcearea and functions.

Rehabilitation: The manipulation of the physical, chemical, or
biological characteristics of a site with the goal of repairing
natural/historic functions to a degraded aquatic resource.
Rehabilitationresults in a gain in aquatic resource function but
doesnotresult ina gain in aquatic resource area.

Restoration: The manipulation of the physical, chemical, or
biological characteristics of a site with the goal of returning
natural/historic functions to a former or degraded aquatic
resource. Forthe purpose of tracking net gains in aquatic
resource area, restorationis divided into two categories: re-
establishment and rehabilitation.

Riffle and poolcomplex: Riffle and pool complexes are special
aquatic sites under the 404(b)(1) Guidelines. Riffle and pool
complexes sometimes characterize steep gradient sections of
streams. Such stream sections are recognizable by their
hydraulic characteristics. The rapid movementof water overa
course substratein riffles resultsin a rough flow, a turbulent
surface, and high dissolved oxygen levels in the water. Pools are
deeperareasassociated with riffles. A slower stream velocity, a
streaming flow, a smooth surface, and a finer substrate
characterize pools.

Riparianareas: Riparianareas are lands nextto streams, lakes,
and estuarine-marineshorelines. Riparianareas are transitional
between terrestrial and aquatic ecosystems, throughwhich
surfaceand subsurface hydrology connects riverine, lacustrine,
estuarine, and marinewaters with theiradjacentwetlands, non-
wetland waters, or uplands. Riparianareas provide a variety of
ecologicalfunctionsandservices and help improve or maintain
localwater quality. (See general condition 23).

Shellfish seeding: Theplacement of shelifish seed and/or
suitable substrate to increase shellfish production. Shellfish seed
consists of immature individual shellfish or individual shellfish
attached to shells or shell fragments (i.e., spat onshell). Suitable



substrate may consist of shellfish shells, shell fragments, or other
appropriate materials placed into waters for shellfish habitat.

Single and complete linear project: Alinearprojectisa
project constructed for the purpose of getting people, goods, or
services from a pointof origin to a terminal point, which often
involves multiple crossings of one or more waterbodies at
separate and distant locations. The term “single and complete
project”is defined as that portion of the total linear project
proposed oraccomplished by one owner/developer or
partnership orotherassociation of owners/developers that
includesall crossings of a single water of the United States (i.e.,
a single waterbody) at a specific location. For linear projects
crossinga single or multiple waterbodies several times at
separate and distant locations, each crossing is considered a
single and complete project for purposes of NWP authorization.
However, individual channels in a braided stream or river, or
individualarms of a large, irregularly shapedwetlandor lake,
etc.,are not separatewaterbodies, and crossings of such features
cannotbe considered separately.

Single and complete non-linear project: Fornon-linear
projects, theterm “single and complete project”is definedat33
CFR 330.2(i)asthe total project proposed oraccomplished by
one owner/developer or partnership or other association of
owners/developers. Asingle and completenon-linear project
must have independentutility (see definition of “independent
utility”). Single and complete non-linear projects may not be
“piecemealed” to avoid the limits in an NWP authorization.

Stormwater management: Stormwater managementis the
mechanism for controlling stormwater runoff for the purposes of
reducing downstream erosion, water quality degradation, and
floodingand mitigating the adverse effects of changesin land
use on the aquatic environment.

Stormwater management facilities: Stormwater management
facilitiesare those facilities, including but not limited to,
stormwater retention and detention ponds and bestmanagement
practices, which retain water fora period of time to control
runoffand/orimprovethe quality (i.e., by reducingthe
concentration of nutrients, sediments, hazardous substances and
other pollutants) of stormwater runoff.

Stream bed: The substrate of the stream channel betweenthe
ordinary high-water marks. The substrate may be bedrock or
inorganic particles that range in size from clay to boulders.
Wetlands contiguous to the stream bed, butoutside of the
ordinary high-water marks, are not considered part of the stream
bed.

Stream channelization: The manipulation ofa stream’s course,
condition, capacity, or locationthat causes more than minimal
interruptionof normal stream processes. A channelized
jurisdictional stream remains a water of the United States.

Structure: An object that isarranged in a definite pattern of
organization. Examples of structures include, without limitation,
any pier, boat dock, boat ramp, wharf, dolphin, weir, boom,
breakwater, bulkhead, revetment, riprap, jetty, artificial island,
artificial reef, permanent mooring structure, power transmission
line, permanently mooredfloating vessel, piling, aid to
navigation, orany other manmade obstacle or obstruction.

Tidal wetland: Atidalwetlandisa jurisdictional wetlandthatis
inundated by tidalwaters. Tidal waters rise and fallin a
predictable and measurable rhythm orcycle dueto the
gravitational pulls of the moonandsun. Tidal waters end where
the rise and fall of the water surface canno longer be practically
measured in a predictable rhythm due to masking by other
waters, wind, or other effects. Tidal wetlands are located channel
ward of the high tide line.

Tribal lands: Any landstitle to which is either: 1) held in trust
by the United States forthe benefit of any Indian tribe or
individual; or 2) held by any Indian tribe orindividual subject to
restrictions by the United States againstalienation.

Tribal rights: Thoserights legally accruingto a tribe ortribes
by virtue of inherent sovereign authority, unextinguished
aboriginalftitle, treaty, statute, judicial decisions, executive order
or agreement, and that give rise to legally enforceable remedies.

Vegetated shallows: Vegetated shallows are special aquatic
sitesunderthe 404(b)(1) Guidelines. They are areas that are
permanently inundated and under normal circumstances have
rooted aquatic vegetation, such as seagrasses in marine and
estuarinesystemsanda variety of vascular rooted plantsin
freshwater systems.

Waterbody: Forpurposes ofthe NWPs, a waterbody is a “water
of'the United States.” [fa wetland is adjacent to a waterbody
determinedto be a water of the United States, that waterbody
and anyadjacentwetlands are considered togetherasa single
aquatic unit (see 33 CFR 328.4(c)(2)).
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