NEVADA DIVISION OF STATE OF NEVADA

Department of Conservation & Natural Resources

ENVI RONMENTAL Joe Lombardo, Governor

PROTECTION Jennitr L Cams Admtsoato
Clean Water Act Section 401 Water Quality Certification Application

Please refer to the “Clean Water Act Section 401 Water Quality Certification Application Guidance” document for assistance with
completing this application.

A. Pre-Filing Meeting
Please provide the date that a pre-filing meeting was requested
from Nevada Division of Environmental Protection (NDEP) April 18,2024
Bureau of Water Quality Planning (BWQP).

Note: If a pre-filing meeting has not been requested, please
schedule a pre-filing meeting with NDEP BWQP.

B. Contact Information
Project Proponent Information

Company Name: Lake Mead National Recreation Area Address: 601 Nevada Way
Applicant Name: Sam Luke City: Boulder City
Phone: 702-293-8721 Fax: State: NV
Email: Sam_Luke@nps.gov Zip Code: 89005
Agent Information
Company Name: Parametrix, Inc. Address: 719 2nd Ave, Suite 200
Agent Name: Mike Hall City: Seattle
Phone: 206-394-3673 Fax: State: WA
Email: mhall@parametrix.com Zip Code: 98104

C. Project General Information
Project Location
Project/Site Name: Boat Ramp Extension—Hemenway Harbor =~ Name of receiving waterbody: Lake Mead

Address: No street address—see vicinity map in attached Type of waterbody present at project location (select all that
construction drawings apply):

1 Perennial River or Stream

L] Intermittent River or Stream

] Ephemeral River or Stream

Lake/Pond/Reservoir

City: Boulder City

County: Clark

] Wetland
State: NV
ate (] Other:
Zip Code: 89005
Latitude (UTM or Dec/Deg): 36.0303° N Longitude (UTM or Dec/Deg): 114.7749° W
Township: 22 'S Range: 64 E Section: 24 % Section: NE
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Project Details
Project purpose:

Describe current site conditions:

Attachments can include, but are not limited to, relevant site
data, photographs that represent current site conditions, or
other relevant documentation.

Describe the proposed activity including methodology of each
project element:
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To allow continued access for recreational boaters and
emergency services as water levels in Lake Mead drop, the
National Park Service (NPS) needs to extend the existing boat
launch ramp at Hemenway Harbor to an elevation of
approximately 997 feet above mean sea level (AMSL).

In 2022, the U.S. Army Corps of Engineers authorized extension
of the ramp to an elevation of 1,027 feet AMSL, and the Nevada
Division of Environmental Protection (NDEP) issued a water
quality certification for the same work. This application amounts
to a request for a modification to the 2022 water quality
certification.

The project site is in unvegetated, unconsolidated sediments
that underlie open water.

Photos accompany this application. Bathymetry is provided in
the attached construction drawings.

Work will include excavation, grading, placement of aggregate
base, installation of pre-cast concrete launch ramp panels, and
placement of a riprap perimeter. Work will be performed by a
private firm under contract to NPS. Construction drawings and
specifications accompany this submittal. The previously
authorized work ends at approximately Station 13+65 on the
construction drawings; this request covers work that extends
downslope from that point, down to approximately Station
18+64.

Construction elements will include the following:

e Installation of temporary erosion and sediment control
measures, including turbidity curtain

e Removal and salvage of existing pipe mats (the
construction contractor will be responsible for transporting
pipe mats to a storage location as directed by the NPS
contracting officer)

e Excavation of soft lakebed sediment

e Grading

e Placement of fill material composed of crushed rock
(aggregate base) and riprap

e Installation of pre-cast concrete panels

e Installation of riprap perimeter trench along ramp edges to
minimize erosion.

Work may take place in water up to 40 feet deep.

To create a stable surface for the concrete panels, soft lakebed
sediment will be removed from the area where panels will be
placed, including a 2-foot-wide strip along each edge and at the
downslope end of the launch ramp. The depth of excavation will
vary; the estimated volume of excavation is based on an average
observed sediment depth of approximately 26 inches.

A long-reach excavator will be used to install the pre-cast panels.
For work in relatively shallow water (generally, less than 10 feet
deep), the excavator will likely be positioned on the launch ramp
upslope of the work area. For work in deeper water, the
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Estimate the nature, specific location, and number of
discharge(s) expected to be authorized by the proposed
activity:

Provide the date(s) on which the proposed activity is planned
to begin and end and the approximate date(s) when any
discharge(s) may commence:

Provide a list of the federal permit(s) or license(s) required to
conduct the activity which may result in a discharge into
regulated waters (see mandatory attachments):

Provide a list of all other federal, state, interstate, tribal,
territorial, or local agency authorizations required for the

proposed activity and the current status of each authorization:

Total area of impact to regulated waterbodies (acres):

Total distance of impact to regulated waterbodies (linear
feet):

Amount excavation and/or fill discharged within regulated
waters (acres, linear feet, and cubic yards):

Internal Use Only:
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excavator will be positioned on a barge temporarily moored
offshore.

All work described in this application will take place below the
ordinary high water mark (OHWM) of Lake Mead. Based on
interim guidance form the U.S. Army Corps of Engineers, the
current OHWM is at an elevation of approximately 1,062.3 feet
(as of May 2024) relative to the North American Vertical Datum
of 1988 (NAVD88). This elevation can be seen on Sheet SU1 in
the attached construction drawing set. It is approximately 815
feet (horizontal distance) upslope of the starting point (Station
13+465) for the work that is the subject of this request.

Specific work locations are shown in the construction drawings.

Materials discharged will consist of base materials (aggregate
and riprap) and precast concrete panels.

Given that water depths will exceed 40 feet when construction
begins, the ramp will need to be extended in stages. If water
levels continue to drop as projected, it is expected that the work
can be completed in two stages. The timing and areal extent of
each stage will depend on actual water levels in Lake Mead.

To allow the ramp to be used while construction is underway,
each stage of the extension will be performed in two parts,
closing off only half of the ramp at a time.

Construction and associated discharges are anticipated to start
in October 2024 and to be completed within 2 years. Work is
expected to occur during summer and autumn, when water
levels are typically lowest.

In addition to Clean Water Act Section 401 water quality
certification, the project will require authorization from the U.S.
Army Corps of Engineers under Nationwide Permit 36 (Boat
Ramps). A copy of the that permit is attached.

Temporary Permit for Working in Waterways—NDEP Bureau of
Water Pollution Control. Anticipated submittal date for
application: July 2024.

1.47 acres — Extension that is the subject of this request
1.74 acres — Previously authorized extension
3.21 acres — Total of the above

The width of the ramp extension (i.e., the dimension parallel to
the water’s edge) will be 100 feet, plus 4 feet of riprap
perimeter trench.

The length of the ramp extension (i.e., the dimension
perpendicular to the water’s edge) will be approximately 630
feet (horizontal distance).

Temporary: Permanent:
Excavation:
14,887 cubic yards / 1.47 acres
Fill:
1,273 cubic yards / 1.47 acres
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Amount of dredge material discharged within regulated
waters (acres, linear feet, and cubic yards):

Describe the reason(s) why avoidance of temporary fill in
regulated waters is not practicable (if applicable):

Describe the Best Management Practices (BMPs) to be
implemented to avoid and/or minimize impacts to regulated
waters:

Examples include sediment and erosion control measures,
habitat preservation, flow diversions, dewatering, hazardous
materials management, water quality monitoring, equipment
or plans to treat, control, or manage discharges, etc.

Describe how the activity has been designed to avoid and/or
minimize adverse effects, both temporary and permanent, to
regulated waters:
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Temporary: Permanent:
0 0

The boat launch ramp provides access to the water. Placing the
ramp at a location other than the water’s edge would defeat its
purpose.

Measures to avoid or minimize impacts to waters of the U.S.
include the following:

e Before project work begins, the construction contractor
will install temporary erosion control measures, such as silt
fence and/or straw wattles around any stored materials in
staging areas. See Section 01 57 23 of the attached
specifications document.

e Straw wattles will also be installed at the water’s edge.

e The construction contractor will supply and have readily
available onsite a spill kit, including oil-absorbent booms.

e All equipment that will be used off surfaced roadways will
be steam-cleaned before entering the Park and will be
visually inspected daily before entering or re-entering the
water.

e Tracked equipment will not be allowed to operate in water
deep enough to submerge the top of the tracks.

e Existing parking areas will be used for staging and existing
roads will be used for access to launch ramps.

e All staging and vehicle maintenance areas will be at least
100 feet from the water’s edge.

e The contractor will install a turbidity curtain to contain
sediments stirred up by in-water work. See Section 35 01
01 of the attached specifications document.

e Aggregate and riprap used as fill will be clean, hard,
durable, and free from deleterious matter.

e Aggregate and riprap placed in the water will have
undergone additional screening to remove fines and
reduce turbidity during placement.

e No wet or uncured concrete will be allowed to enter
waters of the State or waters of the U.S.

e Lakebed sediments will be hauled offsite and disposed of at
an approved upland facility.

No wetlands are present at the project site. No aquatic areas will
be changed to dry land, and the use of the waterbody will not
change. No dewatering is proposed for the project.

To minimize the risk of water quality impacts that could result
from oil and lubricant spillage, tracked equipment will not be
allowed to operate in water deep enough to submerge the top
of the tracks.

Placement of concrete panels on the unvegetated,
unconsolidated substrate surfaces at the project site will not
change the condition of the open water at the site. Any
modifications to bottom surface elevations will be minimal and
consistent with the contours of the existing launch ramp. The
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ramp extension will not affect currents, and its presence will not

reduce the area of waters of the U.S.

Describe any compensatory mitigation planned for this project = No direct or indirect long-term adverse environmental effects
(if applicable): are anticipated; therefore, no mitigation measures are
proposed.

D. Signature
Name and Title (Print): Samuel Luke, Phone Number: 702-293-8721 Date: 30 May 2024
Engineering Technician

Digitally signed by
SAMUEL SAMUEL LUKE

Date: 2024.05.30
L U KE 09:59:32 -07'00'

X

Signature of Responsible Official

Mandatory Attachments:

o Federal Permit or License Identification:

o Project proponents seeking a federal general permit or license must include a copy of the draft federal license or
permit and any readily available water quality-related materials that informed the development of the draft federal
license or permit, or;

o Project proponents seeking a federal individual permit or license must include a copy of the federal permit or license
application and any readily available water quality-related materials that informed the development of the federal
license or permit application.

e Site Map - A map or diagram of the proposed project site including project boundaries in relation to regulated
waters, local streets, roads, and highways.

e Engineered Drawings - Engineered drawings are preferred to be submitted at the 70% design level. If only
conceptual designs are available at the time of application, plans for construction should be submitted prior to
the start of the project. Specific locations of the proposed activities and details of specific work elements planned
for the project should be identified (e.g., staging areas, concrete washouts, perimeter controls, water diversions,
or other BMPs).

Submit the completed application materials to NDEP (ndep401@ndep.nv.gov) with the appropriate U.S. Army Corps of
Engineers Regulatory Office copied on the communication
(http://www.spk.usace.army.mil/Missions/Regulatory/Contacts/Contact-Your-Local-Office/).
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2021 Nationwide
Permit Summary

33 CFR Part 330; Issuance of Nationwide
Permits — February 25,2022

U S Army Corps of
Engineers
Sacramento District

36. Boat Ramps. Activities required for the construction, repair,
or replacement of boat ramps, provided the activity meets all of
the following criteria:

(@) Thedischarge of dredged or fill material into waters of the
United States does notexceed 50 cubic yards of concrete,
rock, crushed stone or gravel into forms, or in the form of pre-
cast concrete planks orslabs, unless thedistrict engineer
waivesthe 50 cubic yard limit by makinga written
determination concludingthat thedischarge of dredged or fill
material will result in no more thanminimal adverse
environmental effects;

(b) The boat ramp does not exceed 20feetin width, unlessthe
district engineer waives this criterion by makinga written
determination concludingthat thedischarge of dredged or fill
material will result in no more thanminimaladverse
environmental effects;

(c) The base material is crushed stone, gravel or other suitable
material;

(d) The excavation is limited to the area necessary for site
preparationandall excavated material isremovedto anarea
that has nowaters of the United States; and,

(e) No materialis placed in special aquatic sites, including
wetlands. The use of unsuitable material that is structurally
unstable isnot authorized. If dredging in navigable waters of
the United States is necessary to provide access to the boat
ramp, thedredging mustbe authorized by another NWP, a
regional general permit, oranindividual permit.

Notification: The permittee must submit a pre-construction
notification to the district engineer priorto commencingthe
activity if:
(1) Thedischarge of dredged or fill material into waters ofthe
United States exceeds 50 cubic yards, or

(2) the boat ramp exceeds 20 feet in width. (See general
condition32.) (Authorities: Sections 10and 404).

A. Regional Conditions
1. Regional Conditionsfor California

2. Regional Conditions for Nevadaand Utah

B. Nationwide Permit General Conditions

Note: To qualify for NWP authorization, the prospective
permittee must comply with the following general conditions, as
applicable, in addition toany regional or case-specific conditions
imposed by the division engineer or district engineer.
Prospective permittees should contactthe appropriate Corps
district office to determine if regional conditions have been
imposedon an NWP. Prospective permittees should also contact
the appropriate Corps district office to determinethe status of
Clean Water Act Section 401 water quality certification and/or
Coastal Zone Management Act consistency foran NWP. Every
person who may wish to obtain pemit authorization underone
or more NWPs, orwho is currently relyingon anexisting or
prior permit authorizationunder one ormore NWPs, hasbeen
and ison notice that all of the provisions 0f 33 CFR330.1
through 330.6 apply to every NWP authorization. Note
especially 33 CFR 330.5 relating to the modification,

suspension, or revocation ofany NWP authorization.
O 1

0 (a) Noactivity may cause morethana minimal
adverseeffect onnavigation.

I (b) Any safety lightsand signals prescribed by the
U.S. Coast Guard, throughregulations or otherwise, must
be installed and maintained atthe pemittee's expense on
authorized facilities in navigable waters of the United
States.

1 (c) The permittee understands and agrees that, if
future operations by the United States require the
removal, relocation, or other alteration, of the structure or
work herein authorized, orif, in the opinion of the
Secretary of the Army orhisor herauthorized
representative, said structure orwork shall cause
unreasonable obstructionto the free navigation of the
navigable waters, the permittee will be required, upon due
notice fromthe Corps of Engineers, to remove, relocate,
or alterthe structural work or obstructions caused thereby,
without expense to the United States. No claim shallbe
madeagainst the United States on account ofany such

removal oralteration.

Navigation.

[0 2. Aquatic Life Movements. No activity may
substantially disruptthe necessary life cycle movements of
those species of aquatic life indigenous to the waterbody,
including those species that normally migrate through the area,
unlessthe activity's primary purpose is to impound water. All
permanent and temporary crossings of waterbodies shall be
suitably culverted, bridged, or otherwise designed and
constructed to maintain low flows to sustain themovement of
those aquatic species. If abottomless culvertcannot be used,
then the crossing should be designed and constructed to
minimize adverse effects to aquatic life movements.

BUILDING STRONG®

U.S. ARMY CORPS OF ENGINEERS - SACRAMENTO DISTRICT
1325 J ST. — SACRAMENTO, CA 95814
www.spk.usace.army.mil

www. facebook.com/sacramentodistrict

WWW.Yyoutube.com/sacramentodistrict

www. twitter.com/USACE Sacramento

www. flickr.com/photos/sacramentodistrict
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[0 3. Spawning Areas. Activities in spawningareas during
spawningseasons must be avoided to the maximum extent
practicable. Activities that result in the physical destruction (e.g.,
through excavation, fill, or downstream smothering by
substantial turbidity) ofanimportantspawningarea arenot
authorized.

[0 4. Migratory Bird Breeding Areas. Activities in waters
of the United States that serveas breeding areas for migratory
birds must be avoided to themaximum extent practicable.

1 5. Shellfish Beds. No activity may occurin areas of
concentrated shellfish populations, unless the activity is directly
related to a shellfish harvestingactivity authorized by NWPs 4
and 48, oris a shellfish seeding or habitat restoration activity
authorized by NWP 27.

1 6. Suitable Material. No activity may use unsuitable
material (e.g., trash, debris, car bodies, asphalt, etc.). Material
used forconstruction ordischarged must be free from toxic
pollutants in toxic amounts (see section 307 of the Clean Water
Act).

[0 7. Water Supply Intakes. No activity may occurin the
proximity of a public water supply intake, except where the
activity is forthe repair orimprovement of public water supply
intake structures oradjacent bank stabilization.

[0 8. Adverse Effects From Impoundments. Ifthe activity
createsan impoundmentof water, adverse effects tothe aquatic
system due to accelerating the passage of water, and/or
restricting its flow must be minimized to the maximum extent

practicable.

0 9. Managementof Water Flows. To the maximum extent
practicable, the pre-construction course, condition, capacity, and
locationof openwaters must be maintained for each activity,
including stream channelization, storm water management
activities, and temporary and permanent road crossings, except
asprovidedbelow. Theactivity must be constructed to withstand
expected high flows. Theactivity must not restrictorimpede the
passage of normal or high flows, unless the primary purpose of
the activity is to impound water or manage high flows. The
activity mayalter the pre-construction course, condition,
capacity, and location of openwaters if it benefits the aquatic
environment (e.g., stream restoration or relocationactivities).

[0 10. FillsWithin 100-Year Floodplains. Theactivity must
comply with applicable FEM A-approved state or local
floodplain managementrequirements.

1 11. Equipment. Heavy equipment working in wetlands or
mudflats mustbe placed on mats, or other measures must be
takento minimizesoil disturbance.

1 12. Soil Erosionand Sediment Controls. Appropriate soil
erosion and sedimentcontrols mustbe usedand maintainedin
effective operating condition during construction, andall
exposedsoilandotherfills,as well asany work belowthe
ordinary high water mark or high tide line, must be permanently
stabilized atthe earliest practicable date. Permittees are
encouraged to perform work within waters of the United States
during periods of low-flow or no-flow, orduring low tides.

I 13. Removalof Temporary Fills. Temporary structures
must be removed, to the maximum extent practicable, after their

use has beendiscontinued. Temporary fills must be removed in
theirentirety and the affected areas returned to pre-construction
elevations. Theaffected areas must be revegetated, as
appropriate.

[0 14. Proper Maintenance. Any authorized structure or fill
shallbe properly maintained, including maintenance toensure
public safety and compliance with applicable NWP general
conditions, aswellas anyactivity-specific conditions added by
the district engineerto an NWP authorization.

1 15. Singleand Complete Project. The activitymustbe a
single and complete project. The same NWP cannot be used
more thanonceforthesame single and completeproject.

0 16. WildandScenic Rivers.

[0 (@) NoNWP activity may occurina component ofthe
National Wild and Scenic River System, orin a river
officially designated by Congress as a “study river” for
possible inclusion in the system while the riveris inan
official study status, unless the appropriate Federalagency
with direct management responsibility for such river, has
determined in writingthat the proposed activity will not
adversely affect the Wild and Scenic River designationor

study status.

LI (b) Ifa proposed NWP activity will occurina
component of the National Wild and Scenic River System,
orin a river officially designated by Congress as a “study
river” forpossible inclusion in the system while the river is
in an official study status, the permittee must submit a pre-
constructionnotification (see general condition32). The
district engineer will coordinatethe PCN with the Federal
agency with directmanagementresponsibility for thatriver.
Permittees shall not begin the NWP activity until notified by
the district engineer thatthe Federal agency with direct
management responsibility for that river has determined in
writing that the proposed NWP activity will not adversely
affect the Wild and Scenic River designation or study status.

LI (c) Information onWild and Scenic Rivers may be
obtainedfrom the appropriate Federal land management
agency responsible for the designated Wild and Scenic
Riverorstudy river (e.g., National Park Service, U.S. Forest
Service, Bureauof Land Management, U.S. Fish and
Wildlife Service). Informationon these riversisalso
available at: https://www.rivers.gov/.

[0 17. Tribal Rights. No activity orits operation may impair
reserved tribalrights, including, but notlimited to, reserved
water rightsand treaty fishing and hunting rights.

1 18. Endangered Species.

0 (a) Noactivity isauthorized underany NWP which
is likely to directly orindirectly jeopardize the continued
existence of a threatened orendangered speciesora
species proposed for such designation, as identified under
the Federal Endangered Species Act (ESA), or which will
directly orindirectly destroy oradversely modify
designated critical habitat or critical habitat proposed for
such designation. No activity isauthorized underany
NWP which “may affect” a listed species or critical
habitat, unless ESA section 7 consultation addressing the
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consequences of the proposed activity on listed species or
criticalhabitat has been completed. See 50 CFR402.02
forthe definition of “effects of theaction” forthe
purposes of ESA section 7 consultation,aswellas50
CFR 402.17,which provides further explanation under
ESA section 7 regarding “activities thatare reasonably
certain to occur” and “consequences caused by the
proposedaction.”

[0 (b) Federalagenciesshould followtheirown
procedures for complying with the requirements of the
ESA (see 33 CFR 330.4(f)(1)). If pre-construction
notification is required for the proposedactivity, the
Federalpermittee mustprovide the district engineer with
the appropriate documentation to demonstrate compliance
with those requirements. The district engineer will verify
that theappropriate documentation has beensubmitted. I
the appropriate documentation has not been submitted,
additional ESA section 7 consultation may be necessary
forthe activity andtherespective federalagency would
be responsible for fulfilling its obligation under section 7
of the ESA.

[0 (c) Non-federal permittees mustsubmita pre-
constructionnotification to the district engineer if any
listed species (or species proposed for listing) or
designated critical habitat (or critical habitat proposed
such designation) mightbe affected oris in the vicinity of
the activity, orif the activity is located in designated
criticalhabitat or critical habitat proposed forsuch
designation, andshallnot begin work onthe activity until
notified by the district engineer that the requirements of
the ESA have been satisfiedand thatthe activity is
authorized. Foractivities that might affect Federally-listed
endangered orthreatened species (or species proposed for
listing) ordesignated critical habitat (or critical habitat
proposed for such designation), the pre-construction
notification mustinclude thename(s) ofthe endangered
or threatened species (or species proposed for listing) that
might be affected by the proposed activity or that utilize
the designated critical habitat (or critical habitat proposed
forsuch designation) that might be affected by the
proposed activity. The district engineer will determine
whetherthe proposed activity “may affect” orwill have
“no effect”to listed species and designated critical habitat
and will notify the non-Federal applicant ofthe Corps’
determination within 45days of receipt ofa complete pre-
constructionnotification. Foractivities where the non-
Federalapplicant has identified listed species (or species
proposed for listing) or designated critical habitat (or
critical habitat proposed for such designation) that might
be affectedorisin the vicinity of the activity, and has so
notified the Corps, the applicant shall not begin work until
the Corps has provided notificationthatthe proposed
activity willhave “no effect” on listed species (or species
proposed for listing or designated critical habitat (or
critical habitat proposed for such designation), or until
ESA section 7 consultation or conference has been
completed. If the non-Federal applicant has not heard
back fromthe Corpswithin 45 days, the applicant must
still wait for notification from the Corps.

0 (d) Asaresultofformalorinformal consultationor
conference with the FWS or NMFSthe district engineer

may add species-specific permit conditions to the NWPs.

[0 (e) Authorization ofanactivity byan NWP doesnot
authorize the “take” of a threatened or endangered species
asdefinedunderthe ESA. In the absence of separate
authorization (e.g.,an ESA Section 10Permit, a
Biological Opinion with “incidental take” provisions, etc.)
from the FWS orthe NMFS, the Endangered Species Act
prohibitsany personsubject to the jurisdiction of the
United Statesto take a listed species, where "take™ means
to harass, harm, pursue, hunt, shoot, wound, Kill, trap,
capture, orcollect, orto attemptto engagein any such
conduct. Theword “ham” in the definition of “take"
meansanact whichactually kills orinjures wildlife. Such
an act mayincludesignificant habitatmodificationor
degradationwhere it actually Kills or injures wildlife by
significantly impairing essential behavioral patterns,
including breeding, feeding or sheltering.

O (f) Ifthenon-federal permittee hasavalid ESA
section 10(a)(1)(B) incidental take permit with an
approved Habitat ConservationPlan fora projectora
group of projects thatincludes the proposed NWP
activity, the non-federal applicant should provide a copy
of thatESA section 10(a)(1)(B) permit with the PCN
required by paragraph (c) of this general condition. The
district engineerwill coordinate with the agency that
issued the ESA section 10(a)(1)(B) permit to determine
whetherthe proposed NWP activity andthe associated
incidentaltakewere consideredin the internal ESA
section 7 consultation conducted for the ESA section
10(a)(1)(B) permit. If that coordinationresultsin
concurrence from the agency thatthe proposed NWP
activity and theassociated incidental take were
consideredin the internal ESA section 7 consultation for
the ESA section 10(a)(1)(B) permit, the district engineer
does not need to conducta separate ESA section7
consultationforthe proposed NWP activity. The district
engineerwill notify the non-federal applicant within 45
daysof receipt of a complete pre-construction notification
whetherthe ESA section10@)(1)(B) permit covers the
proposed NWP activity orwhetheradditional ESA

section 7 consultationis required.

I (g) Information onthe location of threatenedand
endangered species andtheir critical habitatcan be
obtaineddirectly from the offices of the FWSand NMFS
or theirworld wide web pages at https://www.fws.gov/ or
https://www.fws.gov/ipac/ and
https://www.fisheries.noaa.gov/topic/endangered-species-

conservation respectively.

1 19. Migratory Birdsand Bald and Golden Eagles. The
permitteeis responsible forensuring that an actionauthorized by
an NWP complies with the Migratory Bird Treaty Actandthe
Bald and Golden Eagle Protection Act. The pemittee is
responsible for contacting theappropriate local office of the U.S.
Fish and Wildlife Service to determine what measures, if any,
are necessary orappropriate to reduce adverseeffectsto
migratory birds oreagles, including whether "incidental take"
permitsare necessary andavailable under the Migratory Bird
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Treaty Act or Bald and Golden Eagle Protection Act fora
particularactivity.

1 20. Historic Properties.

1 (@) No activityisauthorizedunderany NWP which
may havethe potential to cause effects to properties
listed, or eligible forlisting, in the National Register of
Historic Places until the requirements of Section 106 of
the National Historic Preservation Act (NHPA) have been
satisfied.

1 (b) Federalpermitteesshould followtheirown
procedures for complying with the requirements of
section 106 of the National Historic Preservation Act (see
33 CFR 330.4(g)(1)). If pre-construction notification is
required forthe proposed NWP activity, the Federal
permittee must provide thedistrict engineer with the
appropriate documentationto demonstrate compliance
with those requirements. The district engineer will verify
that theappropriate documentation has beensubmitted. If
the appropriate documentation is not submitted, then
additional consultation under section 106 may be
necessary. Therespective federalagency is responsible
forfulfillingits obligation to comply with section 106.

[0 (c) Non-federal permittees mustsubmita pre-
constructionnotification to the district engineer if the
NWP activity might have the potential to cause effects to
any historic properties listed on, determinedto be eligible
forlisting on, or potentially eligible for listing on the
National Register of Historic Places, including previously
unidentified properties. Forsuchactivities, thepre-
constructionnotification muststate which historic
properties mighthave the potential to be affected by the
proposed NWP activity or include a vicinity map
indicatingthe locationofthe historic properties orthe
potential forthe presence of historic properties.
Assistance regarding information onthe location of, or
potential for, the presence of historic properties can be
sought fromthe State Historic Preservation Officer, Tribal
Historic Preservation Officer, or designated tribal
representative, asappropriate, and the National Register
of Historic Places (see 33 CFR 330.4(g)). When
reviewing pre-construction notifications, district
engineerswill comply with the currentprocedures for
addressing the requirements of section 106 of the National
Historic Preservation Act. The district engineer shall
makea reasonable and good faith effort tocarry out
appropriate identification efforts commensurate with
potential impacts, which may include background
research, consultation, oral history interviews, sample
field investigation, and/or field survey. Basedon the
informationsubmitted in the PCN and these identification
efforts, thedistrict engineer shall determine whether the
proposed NWP activity has the potential to cause effects
on the historic properties. Section 106 consultation is not
required when thedistrict engineer determines thatthe
activity doesnot havethe potential to causeeffectson
historic properties (see 36 CFR800.3(a)). Section 106
consultationis required when the district engineer
determines that theactivity has the potential to cause
effects on historic properties. The districtengineer will

conduct consultation with consulting parties identified
under 36 CFR 800.2(c) when he orshe makes any ofthe
following effectdeterminations for the purposes of
section 106 of the NHPA: no historic properties affected,
no adverse effect, oradverseeffect.

J (d) Wherethe non-Federalapplicanthas identified
historic properties onwhich the proposed NWP a ctivity
might have the potential to cause effects and has so
notified the Corps, the non-Federal applicantshall not
begin the activity until notified by the district engineer
eitherthatthe activity has no potential to cause effects to
historic properties orthat NHPA section 106 consultation
hasbeen completed. Fornon-federal permittees, the
district engineer will notify the prospective permittee
within 45 days of receiptof a complete pre-construction
notification whether NHPA section 106 consultation is
required. If NHPA section 106 consultation s required,
the district engineer will notify thenon-Federal applicant
that he orshe cannot begin the activity until section 106
consultation is completed. I fthe non-Federal applicant
hasnot heard back fromthe Corps within 45 days, the
applicant muststillwait for notification from the Corps.

L1 (e) Prospectivepermitteesshould be aware that
section 110(k) of the NHPA (54 U.S.C. 306113) prevents
the Corps from grantinga permit or other assistanceto an
applicant who, with intent to avoid the requirements of
section 106 of the NHPA, has intentionally significantly
adversely affected a historic property to which the permit
would relate, orhavinglegal powerto preventit, allowed
such significant adverse effect to occur, unless the Corps,
after consultation with the Advisory Council on Historic
Preservation (ACHP), determinesthatcircumstances
justify granting such assistance despite the adverse effect
created or permitted by the applicant. Ifcircumstances
justify granting the assistance, the Corps is required to
notify the ACHP and provide documentation specifying
the circumstances, the degree of damage to the integrity
of any historic properties affected, and proposed
mitigation. Thisdocumentation must include any views
obtained from the applicant, SHPO/THPO, appropriate
Indiantribes if the undertaking occurs on or affects
historic properties ontribal lands or affects properties of
interest to thosetribes, and other parties known to havea
legitimate interest in the impacts to the permitted activity
on historic properties.

[l 21. DiscoveryofPreviously Unknown Remains and
Avrtifacts. Permittees that discover any previously unknown
historic, cultural or archeological remains and artifacts while
accomplishingtheactivity authorized by an NWP, they must
immediately notify the district engineer of what they have found,
and to themaximum extent practicable, avoid construction
activities thatmay affect the remains and artifacts untilthe
required coordination has been completed. Thedistrict engineer
will initiate the Federal, Tribal, and state coordination required
to determine if the items or remains warrant a recovery effort or
if the site is eligible forlisting in the National Register of
Historic Places.
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22. Designated Critical Resource Waters. Critical

resource waters include, NOAA-managed marine sanctuaries
and marine monuments, and National Estuarine Research
Reserves. The district engineer may designate, after notice and
opportunity for public comment, additional waters officially
designated by a state as having particular environmental or
ecologicalsignificance, suchas outstanding national resource
waters or state natural heritage sites. The districtengineer may

also designate additional critical resource waters after noticeand

opportunity for public comment.

O

[0 (a) Dischargesof dredged orfill material into waters
of the United States arenot authorizedby NWPs 7,12,
14,16,17,21,29,31,35,39,40,42,43,44,49,50,51,
52,57 and 58foranyactivity within, or directly affecting,
critical resource waters, including wetlands adjacent to
such waters.

0 (b) ForNWPs 3,8,10,13,15,18,19,22,23,25,27,
28,30,33,34,36,37,38,and 54, notificationis required
in accordancewith general condition 32, foranyactivity
proposedby permittees in the designated critical resource
waters including wetlands adjacentto those waters. The
district engineer may authorize activities under these
NWPs only after she or he determines thatthe impacts to
the critical resource waters will be no more thanminimal.

23. Mitigation. The district engineer will considerthe

following factors when determining appropriate and practicable

mitigation necessary to ensure that the individualand cumulative

adverseenvironmental effects areno more than minimal:

[0 (a) Theactivitymust be designedand constructedto
avoid and minimizeadverse effects, both temporary and
permanent, to waters of the United States to the maximum
extent practicable at the project site (i.e., on site).

0 (b) Mitigation inallits forms (avoiding, minimizing,
rectifying, reducing, or compensating for resource losses)
will be required to the extentnecessary to ensurethatthe
individualand cumulative adverse environmental effects
are no more thanminimal.

[0 (c) Compensatory mitigation at a minimum one-for-
one ratio will be required forallwetland losses that
exceed 1/10-acre and require pre-construction
notification, unless the districtengineer determines in
writing that either some other form of mitigation would
be more environmentally appropriate or the adverse
environmental effects of the proposed activityare no
more thanminimal, and provides an activity-specific
waiver of this requirement. For wetland losses of 1/10-
acre orless that require pre-construction notification, the
district engineer may determine ona case-by-case basis
that compensatory mitigation is required to ensure thatthe
activity results in only minimal adverse environmental
effects.

[0 (d) Compensatory mitigation at a minimum one-for-
one ratio will be required forall losses of stream bed that
exceed 3/100-acreand require pre-construction
notification, unless the districtengineer determines in
writing that either someother form of mitigation would
be more environmentally appropriate or the adverse

environmental effects ofthe proposed activityare no
more thanminimal, and provides an activity-specific
waiver of this requirement. This compensatory mitigation
requirement may be satisfied through therestoration or
enhancement of riparian areas next to streams in
accordancewith paragraph (e) of this general condition.
Forlosses of stream bed of 3/100-acre or less that require
pre-construction notification, thedistrict engineer may
determine on a case-by-case basis that compensatory
mitigation is required to ensurethatthe activity results in
only minimaladverseenvironmental effects.
Compensatory mitigation for losses of streams should be
provided, if practicable, through stream rehabilitation,
enhancement, or preservation, since streams are difficult-
to-replace resources (see 33 CFR 332.3(e)(3)).

[0 () Compensatory mitigation plans for NWP
activities in ornearstreams or other open waters will
normally include a requirementfor therestorationor
enhancement, maintenance, and legal protection (e.g.,
conservation easements) of riparianareas next toopen
waters. In some cases, the restoration or
maintenance/protection of riparianareas may be the only
compensatory mitigation required. I restoring riparian
areasinvolves planting vegetation, only native species
should be planted. The width of the requiredriparianarea
will address documented water quality oraquatic habitat
loss concerns. Normally, the riparian area will be 25 to 50
feetwide on eachside of the stream, but thedistrict
engineer may require slightly wider riparian areas to
address documented water quality or habitat loss
concerns. Ifitis not possible to restore or maintain/protect
a riparian area onboth sides of a stream, or if the
waterbodyisa lake or coastal waters, then restoring or
maintaining/protectinga riparian area alonga single bank
or shoreline may be sufficient. Where bothwetlands and
open waters exist on the project site, the district engineer
will determine the appropriate compensatory mitigation
(e.g., riparian areas and/or wetlands compensation) based
onwhat isbest forthe aquatic environmenton a
watershed basis. In cases where riparian areas are
determinedto be the most appropriate form of
minimization or compensatory mitigation, the district
engineer may waive or reduce the requirement to provide
wetland compensatory mitigation for wetland losses.

O (f) Compensatory mitigation projects provided to
offset losses ofaquatic resources must comply with the
applicable provisions 0f 33 CFR part 332.

[0 (1) Theprospectivepermittee is responsible for
proposinganappropriate compensatory mitigation
option if compensatory mitigation is necessary to
ensure that the activity results in no more than
minimaladverse environmental effects. For the
NWPs, the preferred mechanism for providing
compensatory mitigation is mitigation bank credits or
in-lieu fee program credits (see 33 CFR 332.3(b)(2)
and (3)). However, if an appropriate numberandtype
of mitigationbank or in-lieu credits are not available
atthetime thePCN issubmitted tothe district



engineer, the district engineer may approve the use of
permittee-responsible mitigation.

[0 (2) Theamountof compensatory mitigation
required by the district engineer mustbe sufficientto
ensure that the authorized activity results in no more
than minimalindividual and cumulative adverse
environmental effects (see 33 CFR330.1(e)(3)). (See
also 33 CFR 332.3(f).)

[0 (3) Sincethelikelihood of success is greaterand
the impactsto potentially valuable uplandsare
reduced, aquatic resourcerestoration should bethe
first compensatory mitigation option considered for
permittee-responsible mitigation.

L1 (4) If permittee-responsible mitigationisthe
proposed option, the prospective permittee is
responsible for submittinga mitigation plan. A
conceptual or detailed mitigation plan may be used
by the district engineer to make the decisionon the
NWP verification request, but a final mitigationplan
that addresses theapplicable requirements of 33 CFR
332.4(c)(2) through (14) must be approved by the
district engineer before the permittee begins workin
waters of the United States, unless the district
engineer determines that prior approval of thefinal
mitigation planis not practicable ornotnecessary to
ensure timely completion of the required
compensatory mitigation (see 33 CFR332.3(k)(3)). If
permittee-responsible mitigation is the proposed
option, andthe proposed compensatory mitigation
siteis locatedon land in which another federal
agency holds an easement, the district engineer will
coordinate with that federalagency to determine if
proposed compensatory mitigation project is
compatible with theterms of theeasement.

1 (5) Ifmitigationbankorin-lieu fee program
creditsare the proposed option, the mitigationplan
needsto address only the baseline conditions atthe
impactsite and thenumber of credits to be provided
(see 33 CFR 332.4(c)(1)(ii)).

1 (6) Compensatory mitigation requirements (e.g.,
resource type andamount to be providedas
compensatory mitigation, site protection, ecological
performance standards, monitoring requirements)
may be addressed through conditions addedto the
NWP authorization, instead of components ofa
compensatory mitigation plan (see 33 CFR
332.4(c)(2)(ii)).

[0 (g) Compensatory mitigation willnot be used to
increase theacreage losses allowed by theacreage limits
of the NWPs. Forexample, if an NWP hasanacreage
limit of 1/2-acre, it cannot be usedto authorizeany NWP
activity resulting in the loss of greaterthan 1/2-acreof
waters of the United States, even if compensatory
mitigation is provided thatreplaces or restores some of
the lost waters. However, compensatory mitigation can
and should be used, as necessary, to ensure that an NWP
activity already meeting theestablished acreage limits

also satisfies the no morethan minimalimpact
requirement forthe NWPs.

I (h) Permittees may propose theuse of mitigation
banks, in-lieu fee programs, or permittee-responsible
mitigation. When developinga compensatory mitigation
proposal, the permittee mustconsider appropriate and
practicable options consistent with the framework at 33
CFR 332.3(b). Foractivities resultingin the loss of
marine or estuarine resources, permittee-responsible
mitigation may be environmentally preferable if there are
no mitigationbanks orin-lieu fee programs in the area
that have marineorestuarine credits available forsale or
transferto the permittee. For permittee-responsible
mitigation, the special conditions of the NWP verification
must clearly indicatethe party or parties responsible for
the implementationand performance of the compensatory
mitigation project, and, if required, its long-term
management.

LI (i) Where certain functions andservices of waters of
the United States are permanently adversely affected by a
regulated activity, suchasdischarges of dredged or fill
material into waters of the United States thatwill convert
a forested or scrub-shrub wetlandto a herbaceous wetland
in a permanently maintained utility line right-of-way,
mitigation may be required to reduce the adverse
environmental effects ofthe activity to the no more than

minimal level.

[0 24. Safety of Impoundment Structures. To ensure that all
impoundment structures are safely designed, the district engineer
may require non-Federal applicants to demonstrate thatthe
structures comply with established state or federal, dam safety
criteria orhave beendesigned by qualified persons. The district
engineer may also require documentation that the design has
been independently reviewed by similarly qualified persons, and
appropriate modifications made to ensure safety.

[0 25. Water Quality.

I (a)Where the certifyingauthority (state, authorized
tribe, or EPA, asappropriate) has notpreviously certified
compliance of an NWP with CWA section 401,a CWA section
401 water quality certification for the proposed discharge must
be obtainedorwaived (see 33 CFR 330.4(c)). If the pemittee
cannotcomply with all of the conditions of a water quality
certification previously issued by certifyingauthority for the
issuanceof the NWP, then the permittee mustobtain a water
quality certification orwaiver for the proposed discharge in
order forthe activity to be authorized by an NWP.

I (b) If the NWP activity requires pre-construction
notification andthecertifyingauthority has notpreviously
certified compliance of an NWP with CWA section 401, the
proposeddischarge is not authorized by an NWP until water
quality certification is obtained orwaived. Ifthe certifying
authority issues a water quality certification for the proposed
discharge, the permittee mustsubmit a copy of thecertification
to the district engineer. The discharge isnot authorized by an
NWP until the district engineer has notified the permittee that
the water quality certification requirementhas been satisfied by
the issuance ofa water quality certificationora waiver.



[0 (c) Thedistrictengineer or certifying authority may
require additional water quality managementmeasures to ensure
that theauthorized activity does not result in morethanminimal
degradation of water quality.

[0 26. Coastal Zone Management. In coastal states where an
NWP hasnot previously receiveda state coastal zone
management consistency concurrence, an individual state coastal
zone management consistency concurrence must be obtained, or
a presumption of concurrence mustoccur (see 33 CFR 330.4(d)).
If the permittee cannot comply with all of the conditions of a
coastalzone management consistency concurrence previously
issued by the state, thenthe permittee mustobtain an individual
coastalzone management consistency concurrence or
presumption of concurrencein order for the activity to be
authorized by an NWP. The district engineer or a state may
require additional measures to ensure that the authorized activity
is consistent with state coastal zone management requirements.

[l 27. Regionaland Case-By-Case Conditions. The activity
must comply with any regional conditions that may have been
addedby the Division Engineer (see 33 CFR 330.4(e)) and with
any case specific conditions added by the Corps or by the state,
IndianTribe, or U.S. EPA in its CWA section 401 Water Quality
Certification, or by the state in its Coastal Zone Management

Act consistency determination.

[1 28. Use of Multiple Nationwide Permits. The use of
more thanone NWP for a single and complete project is
authorized, subject tothe following restrictions:

1 (a) Ifonly one of the NWPs used to authorize the
single and complete project has a specified acreage limit, the
acreage loss of waters of the United States cannot exceed the
acreage limit of the NWP with the highest specified acreage
limit. Forexample, if a road crossing over tidal waters is
constructed under NWP 14, with associated bank stabilization
authorized by NWP 13, the maximum acreage loss of waters of

the United States for the total project cannotexceed 1/3 acre.

1 (b) Ifoneormore ofthe NWPs used toauthorize the
single and complete project has specified acreage limits, the
acreage loss of waters of the United States authorized by those
NWPs cannotexceedtheir respective specified acreage limits.
Forexample, if a commercial developmentis constructed under
NWP 39, and thesingle and complete projectincludes thefilling
of an upland ditch authorized by NWP 46, the maximum acreage
loss of waters of the United States for the commercial
development under NWP 39 cannotexceed 1/2-acre, and the
totalacreage loss of waters of United States dueto the NWP 39
and 46 activitiescannotexceed 1 acre.

0 29. Transferof Nationwide Permit Verifications. Ifthe
permitteesells the property associated with a nationwide pemit
verification, the permittee may transfer the nationwide permit
verification to the new owner by submitting a letterto the
appropriate Corps district office to validate the transfer. A copy
of the nationwide permit verification must beattachedto the
letter, and theletter must contain the following statement and

signature:
“When the structures or work authorized by this nationwide

permitare stillin existenceat the timethe property is
transferred, the terms and conditions of this nationwide permit,

includingany special conditions, will continueto be bindingon
the new owner(s) of the property. To validate the transfer of this
nationwide permit and the associated liabilities associated with
compliance with its terms and conditions, have the transferee
sign and date below.”

(Transferee)

(Date)

[0 30. Compliance Certification. Each permittee who
receives an NWP verification letter from the Corps must provide
a signed certification documenting completion of the authorized
activity and implementation of any required compensatory
mitigation. The success of any required permittee-responsible
mitigation, including theachievement of ecological performance
standards, will be addressed separately by thedistrict engineer.
The Corpswill provide the permittee the certification document
with the NWP verification letter. The certification document
will include:

[0 (a) A statementthat theauthorizedactivitywasdone in
accordancewith the NWP authorization, includingany general,

regional, or activity-specific conditions;

1 (b) A statement that the implementation of any required
compensatory mitigation was completed in accordance with the
permit conditions. If credits from a mitigation bank orin-lieu fee
program are usedto satisfy the compensatory mitigation
requirements, the certification must include the documentation
required by 33 CFR 332.3(I)(3) to confirm that the permittee
secured the appropriate numberand resource type of credits; and

] (c) Thesignature ofthe permittee certifyingthe
completionof theactivity and mitigation.

The completed certification document mustbe submittedto the
district engineer within 30 days of completion of the authorized
activity orthe implementation of any required compensatory
mitigation, whicheveroccurs later.

1 31. Activities Affecting Structures or Works Built by
the United States. If an NWP activityalsorequires review by,
or permission from, the Corps pursuant to 33 U.S.C. 408
because it will alter ortemporarily or permanently occupy oruse
a U.S. Army Corpsof Engineers (USACE) federally authorized
Civil Works project(a “USACE project”), the prospective
permittee must submit a pre-construction notification. See
paragraph (b)(10) of general condition 32. An activity that
requires section 408 pemission and/or review is not authorized
by an NWP until the appropriate Corps office issues the section
408 permission or completes its review to alter, occupy, or use
the USACE project, and the district engineer issues a written
NWP verification.

[0 32. Pre-Construction Notification.

LI (@) Timing. Where required by theterms of the
NWP, the prospective permittee must notify thedistrict
engineer by submittinga pre-construction notification
(PCN) asearly aspossible. The district engineer must
determine if the PCN iscomplete within 30 calendar days
of the date of receipt and, if the PCN is determinedto be



incomplete, notify the prospective permittee within that
30 day period to request theadditional information
necessary to make the PCN complete. The request must
specify the information needed to makethe PCN
complete. Asa generalrule, district engineers will request
additional information necessary to make the PCN
complete only once. However, if the prospective
permitteedoes notprovide all of the requested
information, thenthedistrict engineer will notify the
prospective pemittee that the PCN is still incomplete and
the PCN review process will not commence untilall of
the requested information has been received by the district
engineer. The prospective permittee shallnot begin the
activity untileither:

[0 (1) Heorsheis notified in writing by the
district engineer that theactivity may proceed under
the NWP with any special conditions imposed by the

district or division engineer; or

1 (2) 45calendardayshave passedfromthe
district engineer’s receipt of the complete PCN and
the prospective permittee has notreceived written
notice fromthedistrict or division engineer.
However, if the permittee was required to notify the
Corps pursuantto general condition 18 that listed
species or critical habitat might be affectedorare in
the vicinity of the activity, orto notify the Corps
pursuantto general condition 20 that the activity
might have the potential to cause effects to historic
properties, the permittee cannotbegin the activity
until receiving written notification fromthe Corps
that there is “no effect” onlisted species or “no
potential to cause effects” on historic properties, or
that any consultation required under Section7 of the
Endangered Species Act (see 33 CFR 330.4(f))
and/orsection 106 of the National Historic
Preservation Act (see 33 CFR330.4(g)) hasbeen
completed. If the proposedactivity requires a written
waiverto exceed specified limits of an NWP, the
permitteemay not begin theactivity until the district
engineerissues the waiver. If the districtor division
engineer notifies the permittee in writing thatan
individual permit is required within 45 calendar days
of receipt of a complete PCN, the pemmittee cannot
begin the activity untilan individual permit has been
obtained. Subsequently, the permittee’s right to
proceed under the NWP may be modified, suspended,
or revokedonly in accordancewith the procedure set
forthin 33 CFR 330.5(d)(2).

[0 (b) ContentsofPre-Construction Notification: The
PCN must be in writing and include thefollowing
information:

[0 (1) Name,addressandtelephone numbersof
the prospective permittee;

[0 (2) Locationoftheproposedactivity;

LI (3) Identify the specific NWP or NWP(s) the
prospective pemittee wants to use to authorizethe
proposedactivity;

0 @)

L1 (i) Adescription ofthe proposed activity;
the activity’s purpose; direct and indirectadverse
environmental effects the activity would cause,
includingthe anticipated amountof loss of wetlands,
other special aquatic sites, and other waters expected
to result from the NWP activity, in acres, linear feet,
or otherappropriateunit of measure; a description of
any proposed mitigation measures intended to reduce
the adverse environmental effects caused by the
proposed activity; and any other NWP(s), regional
general permit(s), orindividual permit(s) used or
intendedto be usedto authorizeany part of the
proposed project orany related activity, including
other separate and distant crossings for linear projects
that require Department of the Army authorization
but do not require pre-construction notification. The
description ofthe proposed activityandany proposed
mitigation measures should be sufficiently detailed to
allowthe district engineerto determinethatthe
adverseenvironmental effects of the activity will be
no more thanminimalandto determine theneed for
compensatory mitigation or other mitigation
measures.

1 (i) For linearprojectswhere one ormore
single and complete crossings require pre-
constructionnotification, thePCN mustinclude the
quantity of anticipated losses of wetlands, other
specialaquatic sites, and other waters foreachsingle
and complete crossing of those wetlands, other
specialaquatic sites, and otherwaters (including
those single and complete crossings authorized by an
NWP but do not require PCNs). Thisinformation
will be used by the districtengineerto evaluate the
cumulative adverse environmental effects of the
proposed linear project, and does not change those
non-PCN NWP activities into NWP PCNs.

[ (iii) Sketchesshould be providedwhen
necessary to show that theactivity complies with the
terms of the NWP. (Sketches usually clarify the
activity and whenprovided results in a quicker
decision. Sketches should contain sufficientdetail to
provide anillustrative description of the proposed
activity (e.g.,a conceptual plan), but do not needto
be detailed engineering plans);

[0 (5) ThePCNmustincludea delineation of
wetlands, other special aquatic sites, and other
waters, such as lakes and ponds, and perennialand
intermittentstreams, on the project site. Wetland
delineations must be prepared in accordance with the
current method required by the Corps. The permittee
may askthe Corpsto delineate the special aquatic
sitesand otherwaters on the project site, but there
may be a delay if the Corps does the delineation,
especially if the project site is large or contains many
wetlands, other special aquatic sites, and other
waters. Furthemrmore, the 45-day periodwillnot start
untilthe delineationhas been submittedto or

completed by the Corps, as appropriate;



[0 (6) Iftheproposed activity will resultin the
loss of greater than 1/10-acre of wetlands or 3/100-
acre of streambedanda PCNis required, the
prospective pemittee must submit a statement
describing how the mitigation requirementwill be
satisfied, orexplainingwhy theadverse
environmental effects are no more thanminimaland
why compensatory mitigation should not be required.
As an alternative, the prospective permittee may
submit a conceptual or detailed mitigation plan.

0 (7) Fornon-federal permittees, if any listed
species (orspecies proposed for listing) or designated
criticalhabitat (or critical habitat proposed forsuch
designation) mightbe affected orisin the vicinity of
the activity, orif the activity is locatedin designated
criticalhabitat (or critical habitat proposed for such
designation), the PCN mustincludethe name(s) of
those endangered or threatened species (or species
proposedfor listing) that mightbe affected by the
proposedactivity or utilize the designated critical
habitat (or critical habitat proposed forsuch
designation) that might be affected by the proposed
activity. For NWP activities thatrequire pre-
constructionnotification, Federal permittees must
provide documentation demonstrating compliance
with the Endangered Species Act;

[0 (8) Fornon-federal permittees, if the NWP
activity might have the potential to cause effectsto a
historic property listed on, determinedto be eligible
forlisting on, or potentially eligible for listing on, the
National Register of Historic Places, the PCN must
state which historic property might have the potential
to be affected by the proposedactivity orincludea
vicinity mapindicating the location of the historic
property. For NWP activities thatrequire pre-
constructionnotification, Federal permittees must
provide documentation demonstrating compliance
with section 106 ofthe National Historic Preservation
Act;

LI (9) Foranactivitythatwilloccurina
component ofthe National Wild and Scenic River
System, orin a river officially designated by
Congress asa “study river” for possible inclusion in
the system while the river is in an official study
status, the PCN must identify the Wild and Scenic
Riverorthe “study river” (see general condition 16);
and

[J (10) Foran NWPactivity that requires
permission from, or review by, the Corps pursuant to
33 U.S.C. 408 because it will alter ortemporarily or
permanently occupy oruse a U.S. Army Corps of
Engineers federally authorized civilworks project,
the pre-construction notificationmust include a
statement confirming that the project proponent has
submitted a written request for section408
permission from, or review by, the Corps office
havingjurisdiction over that USACE project.

0 (c) Form of Pre-Construction Notification: The
nationwide permit pre-construction notificationform
(Form ENG 6082) should be used for NWP PCNs. A
letter containing the required information may also be
used. Applicants may provide electronic filesof PCNs
and supporting materials if the district engineer has
established tools and procedures for electronic submittals.

0 (d) Agency Coordination:

1 (1) Thedistrict engineerwill considerany
comments from Federal and state agencies
concerning the proposed activity’s compliance with
the termsand conditions of the NWPs and the need
formitigationto reducethe activity’s adverse
environmental effects so that they are no more than
minimal.

[0 (2) Agency coordinationisrequired for: (i) all
NWP activities that require pre-construction
notification andresult in the loss of greaterthan 1/2-
acre of waters of the United States; (i) NWP 13
activitiesin excess of 500 linear feet, fills greater
than one cubic yard per running foot, orinvolve
discharges of dredged or fillmaterial into special
aquatic sites; and (iii) NWP 54 activities in excess of
500 linearfeet, orthat extend into the waterbody
more than30 feet from the mean lowwater line in
tidalwaters orthe ordinary high water mark in the
Great Lakes.

0 (3) Whenagencycoordinationisrequired, the
district engineer will immediately provide (e.g., via
e-mail, facsimile transmission, overnight mail, or
otherexpeditious manner) a copy of thecomplete
PCN o the appropriate Federal or state offices (FWS,
state natural resource or water quality agency, EPA,
and, if appropriate, the NMFS). With the exception of
NWP 37, these agencies willhave 10 calendar days
from the date the material is transmitted to notify the
district engineer via telephone, facsimile
transmission, ore-mail that they intend to provide
substantive, site-specific comments. The comments
must explainwhy theagency believes theadverse
environmental effects will be more than minimal. If
S0 contacted by an agency, the district engineer will
wait an additional 15 calendar days before makinga
decision on the pre-construction notification. The
district engineer will fully consideragency comments
received within the specified time frame concerning
the proposedactivity’s compliance with the terms
and conditions of the NWPs, including the need for
mitigation toensure that thenet adverse
environmental effects of the proposed activityare no
more thanminimal. The district engineer will provide
no responseto the resourceagency, exceptas
provided below. The district engineer will indicate in
the administrative record associated with eachpre-
constructionnotification that the resource a gencies’
concerns were considered. For NWP 37, the
emergency watershed protection and rehabilitation
activity may proceed immediately in cases where
there is an unacceptable hazardto life ora significant



loss of property oreconomic hardship will occur. The
district engineer will considerany comments
received to decide whetherthe NWP 37 authorization
should be modified, suspended, or revokedin
accordancewith the proceduresat33 CFR 330.5.

1 (4) Incasesofwherethe prospectivepermittee
is nota Federalagency, the district engineer will
provide a response to NMFS within 30 calendar days
of receipt of any Essential Fish Habitatconservation
recommendations, as required by section
305(b)(4)(B) of the Magnuson-Stevens Fishery
Conservation and Management Act.

[0 (5) Applicantsare encouragedto provide the
Corpswith eitherelectronic files or multiple copies
of pre-construction notifications to expedite agency
coordination.

C. District Engineer’s Decision

1 1. Inreviewingthe PCNforthe proposedactivity, the
district engineer will determine whether theactivity authorized
by the NWP will resultin more than minimalindividual or
cumulative adverse environmental effects ormay be contrary to
the public interest. Ifa project proponent requests authorization
by a specific NWP, the district engineer should issue the NWP
verification for thatactivity if it meets theterms and conditions
of thatNWP, unless he or she determines, after considering
mitigation, that the proposed activity will result in more than
minimalindividualand cumulativeadverse effects on the
aquatic environment and other aspects of the public interest and
exercises discretionary authority to require an individual permit
forthe proposedactivity. Fora linear project, this detemination
will include anevaluation of the single and complete crossings
of waters of the United States thatrequire PCNs to determine
whetherthey individually satisfy the terms and conditions of the
NWHP(s), as well as the cumulative effects caused byall of the
crossings of waters of the United States authorized by an NWP.
If an applicantrequests a waiver of an applicable limit, as
provided forin NWPs 13, 36, or 54, the district engineer will
only grant the waiver upon awritten determination thatthe NWP
activity willresult in only minimalindividualand cumulative

adverseenvironmental effects.

[0 2. When makingminimal adverseenvironmental effects
determinations the district engineer will consider the direct and
indirect effects caused by the NWP activity. He or she will also
considerthe cumulative adverse environmental effects caused by
activitiesauthorized by an NWP and whether those cumulative
adverseenvironmental effects areno more than minimal. The
district engineer will also consider site specific factors, such as
the environmental setting in the vicinity of the NWP activity, the
type of resource that will be affected by the NWP activity, the
functions provided by theaquatic resources that will be affected
by the NWP activity, the degree or magnitude to whichthe
aquatic resources perform those functions, the extentthataquatic
resource functions will be lost asa result of the NWP activity
(e.g., partialorcomplete loss), the duration of the adverse effects
(temporary or permanent), the importance of the aquatic
resource functions to theregion (e.g., watershed or ecoregion),
and mitigation required by thedistrict engineer. If anappropriate
functional or condition assessmentmethod is available and

practicable to use, that assessmentmethod may beused by the
district engineerto assist in the minimal adverse environmental
effects determination. The district engineer may add case-
specific special conditions to the NWP authorization to address
site-specific environmental concerns.

1 3. Ifthe proposedactivity requiresa PCN and will result in
a loss of greaterthan 1/10-acre of wetlands or 3/100-acre of
stream bed, the prospective permittee should submit a mitigation
proposal with the PCN. Applicants may also propose
compensatory mitigation for NWP activities with smaller
impacts, or forimpacts to othertypes of waters. The district
engineerwill considerany proposed compensatory mitigation or
othermitigation measures theapplicanthasincludedin the
proposal in determining whether the net adverse environmental
effects of the proposedactivity are no more thanminimal. The
compensatory mitigation proposal may beeither conceptual or
detailed. Ifthe district engineer determines thatthe activity
complies with the terms and conditions of the NWP andthatthe
adverseenvironmental effects areno more than minimal, after
considering mitigation, thedistrict engineer will notify the
permitteeand includeany activity-specific conditions in the
NWP verification the district engineer deems necessary.
Conditions for compensatory mitigation requirements must
comply with theappropriate provisionsat 33 CFR 332.3(k). The
district engineer mustapprove thefinal mitigation planbefore
the permittee commences work in waters of the United States,
unlessthe district engineer determines that prior approval of the
finalmitigation planisnot practicable or notnecessary to ensure
timely completion of therequired compensatory mitigation. I f
the prospective permitteeelects to submit a compensatory
mitigation planwith the PCN, the district engineer will
expeditiously review the proposed compensatory mitigation
plan. The district engineer must review the proposed
compensatory mitigation planwithin 45 calendar days of
receivinga complete PCN and determine whether the proposed
mitigation would ensure that the NWP activity results in no
more thanminimal adverse environmental effects. If thenet
adverseenvironmental effects of the NWP activity (after
considerationof themitigation proposal) are determined by the
district engineer to be no more than minimal, the district
engineerwill provide a timely written response to theapplicant.
The responsewill state that the NWP activity canproceed under
the termsand conditions of the NWP, includingany activity -
specific conditions added to the NWP authorization by the
district engineer.

[0 4. Ifthedistrict engineer determines thatthe adverse
environmental effects of the proposed activity are morethan
minimal, then the district engineer will notify the applicant
either: (a) that theactivity does not qualify forauthorization
underthe NWP and instruct the applicant on the procedures to
seek authorizationunderanindividual permit; (b) that the
activity is authorized under the NWP subjectto the applicant’s
submission of a mitigation plan that would reducethe adverse
environmental effects so that they are no more thanminimal; or
(c) that theactivity is authorized under the NWP with specific
modifications or conditions. Where the districtengineer
determines that mitigation is required to ensure no more than
minimaladverse environmental effects, theactivity will be
authorizedwithin the45-day PCN period (unless additional time
is required to comply with general conditions 18, 20, and/or 31),



with activity-specific conditions that state the mitigation
requirements. The authorizationwill include the necessary
conceptual or detailed mitigation plan ora requirementthatthe
applicant submit a mitigation planthat would reduce the adverse
environmental effects so that they are no more than minimal.
When compensatory mitigation is required, no work in waters of
the United States may occur until the district engineer has
approved a specific mitigation planorhas determinedthat prior
approval of a final mitigation planis not practicable or not
necessary to ensure timely completion of the required
compensatory mitigation.

D. Further Information

1. District engineers have authority to determine if an activity
complies with the terms and conditions of an NWP.

2. NWPs do not obviate the needto obtain other federal, state, or
localpermits, approvals, or authorizations required by law.

3. NWPs do not grant any property rights orexclusive
privileges.

4. NWPs do not authorize any injury to the property or rights of
others.

5. NWPs do not authorize interference with any existing or
proposed Federal project (see general condition 31).

E. Nationwide PermitDefinitions

Bestmanagement practices (BMPs): Policies, practices,
procedures, or structures implemented to mitigate the adverse
environmental effects onsurface water quality resulting from
development. BMPs are categorized as structural or non-
structural.

Compensatory mitigation: The restoration (re-establishment or
rehabilitation), establishment (creation), enhancement, and/or in
certain circumstances preservation of aquatic resources for the
purposes of offsetting unavoidable adverse impacts which
remain afterallappropriate and practicable avoidanceand
minimization has beenachieved.

Currently serviceable: Useable as is or with some maintenance,
but not so degradedas to essentially require reconstruction.

Directeffects: Effects thatare caused by the activityandoccur
atthe sametime and place.

Discharge: The term “discharge” means any discharge of
dredged orfill material into waters of the United States.

Ecological reference: Amodelused to planand design an
aquatic habitatand riparian area restoration, enhancement, or
establishment activity under NWP 27. An ecological reference
may be based on thestructure, functions, and dynamics of an
aquatic habitattype ora riparianarea type that currently existsin
the region where the proposed NWP 27 activity is located.
Alternatively, anecological reference may be basedon a
conceptual modelfor the aquatic habitat type or riparianarea
type to be restored, enhanced, or established as a result ofthe
proposed NWP 27 activity. An ecological reference takes into
account therange of variation of theaquatic habitat typeor
riparian areatype in the region.

Enhancement: The manipulation of the physical, chemical, or
biologicalcharacteristics ofanaquatic resource to heighten,

intensify, orimprovea specific aquatic resource function(s).
Enhancementresults in the gain of selected aquatic resource
function(s) but may also leadto a decline in other aquatic
resource function(s). Enhancement does not result in a gain in
aquatic resource area.

Establishment (creation): The manipulation of the physical,
chemical, or biological characteristics present to developan
aquatic resource that did not previously exist at anupland site.
Establishment results in a gain in aquatic resource area.

HighTide Line: The line of intersection of the land with the
water’s surface atthe maximum height reached by a rising tide.
The high tide line maybe determined, in the absence ofactual
data, by aline of oilor scum alongshore objects,a moreor less
continuous deposit of fineshell ordebris on the foreshore or
berm, other physical markings or characteristics, vegetation
lines, tidal gages, or other suitable means thatdelineatethe
generalheight reached by a risingtide. The line encompasses
spring high tides and other high tides thatoccur with periodic
frequency butdoes notincludestorm surges in which there isa
departure from the normal or predicted reach of the tide due to
the piling up of wateragainsta coast by strongwinds such as
those accompanyinga hurricane or other intensestorm.

Historic Property: Any prehistoric or historic district, site
(includingarchaeological site), building, structure, or other
objectincluded in, oreligible forinclusion in, the National
Register of Historic Places maintained by the Secretary ofthe
Interior. Thisterm includes artifacts, records, and remains that
arerelated toand located within such properties. The term
includes properties of traditional religious and cultural
importanceto an Indiantribe or Native Hawaiian organization
and that meetthe National Register criteria (36 CFR part60).

Independentutility: Atest to determinewhat constitutes a
single and complete non-linear projectin the Corps Regulatory
Program. A projectis considered to have independent utility if it
would be constructed absentthe construction of other projects in
the projectarea. Portions of a multi-phase projectthatdepend
upon other phases of the projectdo not have independent utility.
Phases of a projectthat would be constructed even if the other
phaseswere not built canbe considered as separatesingle and

complete projects with independentutility.

Indirecteffects: Effectsthat are caused by theactivityandare
laterin time or fartherremovedin distancebutare still
reasonably foreseeable.

Loss of waters of the United States: Waters of the United
States that are permanently adversely affected by filling,
flooding, excavation, or drainage because of theregulated
activity. The loss of stream bedincludes theacres of stream bed
that are permanently adversely affected by filling orexcavation
because of the regulatedactivity. Permanent adverse effects
include permanent discharges of dredged or fill material that
change anaquatic area todry land, increase the bottom elevation
of a waterbody, or change the use of a waterbody. The acreage
of loss of waters of the United States is a threshold measurement
of the impact to jurisdictional waters or wetlands for determining
whethera project may qualify foran NWP; it is not a net
threshold that is calculated after considering compensatory
mitigation thatmay be usedto offsetlosses of aquatic functions
and services. Waters of the United States temporarily filled,



flooded, excavated, ordrained, but restored to pre-construction
contours andelevations after construction, are not included in
the measurementof loss of waters of the United States. Im pacts
resulting from activities thatdo notrequire Department of the
Army authorization, such as activities eligible for exemptions
under section 404(f) of the Clean Water Act, are notconsidered
when calculating the loss of waters of the United States.

Navigable waters: Waters subjectto section 10 of the Rivers
and Harbors Act of 1899. These watersare definedat 33CFR

part 329.

Non-tidal wetland: Anon-tidal wetland is a wetland thatis not
subjecttothe ebbandflow of tidal waters. Non-tidal wetlands
contiguousto tidalwaters are located landward of the high tide

line (i.e., springhigh tide line).

Openwater: For purposes of the NWPs, an openwaterisany
area that in a year with normal patterns of precipitation has water
flowingor standingabove ground tothe extentthatanordinary
high-water mark can bedetermined. Aquatic vegetation within
the area of flowing or standing water is either non-emergent,
sparse, orabsent. Vegetated shallows are considered tobe open
waters. Examples of “open waters” include rivers, streams,
lakes,and ponds.

Ordinary High Water Mark: The term ordinary high water
mark meansthat line on the shore established by the fluctuations
of waterand indicated by physical characteristics such asa clear,
natural line impressed onthe bank, shelving, changes in the
character of soil, destruction of terrestrial vegetation, the
presence of litterand debris, or other appropriate means that
considerthe characteristics of the surroundingareas.

Perennial stream: A perennial stream has surface water flowing
continuously year-round during a typical year.

Practicable: Available and capable of being done after taking
into consideration cost, existing technology, and logistics in light
of overall project purposes.

Pre-construction notification: A requestsubmitted by the
project proponent tothe Corps for confirmationthata particular
activity isauthorized by nationwide permit. The request may be
a permit application, letter, or similardocument that includes
informationabout the proposed work and its anticipated
environmental effects. Pre-construction notification may be
required by the terms and conditions of a nationwide permit, or
by regional conditions. A pre-construction notification may be
voluntarily submitted in cases where pre-construction
notification is not required, and the project proponentwants
confirmation that the activity is authorized by nationwide permit.

Preservation: The removal of a threat to, or preventing the
decline of, aquatic resources by anaction in ornearthose
aquatic resources. This term includes activities commonly
associated with the protectionand maintenance of aquatic
resources throughthe implementation of appropriate legaland
physical mechanisms. Preservationdoes not result in a gain of
aquatic resource area or functions.

Re-establishment: The manipulation of the physical, chemical,
or biological characteristics of a site with the goal of returning
natural/historic functions to a former aquatic resource. Re-

establishment results in rebuildinga formeraquatic resourceand
resultsin a gain in aquatic resourcearea and functions.

Rehabilitation: The manipulation of the physical, chemical, or
biologicalcharacteristics of a site with the goal of repairing
natural/historic functions to a degraded aquatic resource.
Rehabilitationresults in a gain in aquatic resource function but
doesnotresult ina gain in aquatic resource area.

Restoration: The manipulation of the physical, chemical, or
biological characteristics of a site with the goal of returning
natural/historic functions to a former or degraded aquatic
resource. Forthe purpose of tracking net gains in aquatic
resource area, restorationis divided into two categories: re-
establishment and rehabilitation.

Riffle and poolcomplex: Riffle and pool complexes are special
aquatic sites under the 404(b)(1) Guidelines. Riffle and pool
complexes sometimes characterize steep gradient sections of
streams. Such stream sections are recognizable by their
hydraulic characteristics. The rapid movementof water overa
course substratein riffles resultsin a rough flow, a turbulent
surface, and high dissolved oxygen levels in the water. Pools are
deeperareas associated with riffles. Aslower streamvelocity, a
streaming flow, a smooth surface, and a finer substrate
characterizepoaols.

Riparianareas: Riparianareas are lands nextto streams, lakes,
and estuarine-marineshorelines. Riparianareas are transitional
between terrestrialand aquatic ecosystems, through which
surfaceandsubsurface hydrology connects riverine, lacustrine,
estuarine, and marinewaters with theiradjacentwetlands, non-
wetland waters, or uplands. Riparianareas provide a variety of
ecologicalfunctionsandservicesand help improve or maintain
localwater quality. (See general condition 23).

Shellfish seeding: Theplacement of shellfish seed and/or
suitable substrate to increase shellfish production. Shellfish seed
consists of immature individual shellfish or individual shellfish
attached to shells or shell fragments (i.e., spat onshell). Suitable
substrate may consist of shellfish shells, shell fragments, or other
appropriate materials placed into waters for shellfish habitat.

Single and complete linear project: Alinearprojectisa
project constructed for the purpose of getting people, goods, or
services from a pointof origin to a terminal point, which often
involves multiple crossings of one or more waterbodies at
separate and distant locations. The term “single and complete
project”is defined as that portion of the total linear project
proposedoraccomplished by one owner/developer or
partnership or otherassociation of owners/developers that
includesall crossings of a single water of the United States (i.e.,
a single waterbody) at a specific location. For linear projects
crossinga single or multiple waterbodies several times at
separate and distant locations, each crossingis considered a
single and complete project for purposes of NWP authorization.
However, individual channels in a braided stream orriver, or
individualarms of alarge, irregularly shaped wetland or lake,
etc., are not separate waterbodies, and crossings of such features
cannotbe considered separately.



Single and complete non-linear project: Fornon-linear
projects, theterm “single and complete project”is definedat33
CFR 330.2(i)asthe total project proposed oraccomplished by
one owner/developer or partnership or other association of
owners/developers. Asingle and completenon-linear project
must have independentutility (see definitionof “independent
utility”). Single and complete non-linear projects may not be
“piecemealed” to avoid the limits in an NWP authorization.

Stormwater management: Stormwater managementis the
mechanism for controlling stormwater runoff for the purposes of
reducing downstream erosion, water quality degradation, and
floodingand mitigating the adverse effects of changesin land
use on the aquatic environment.

Stormwater management facilities: Stormwater management
facilitiesare those facilities, including but not limitedto,
stormwater retention and detention ponds and bestmanagement
practices, which retain water fora period of time to control
runoffand/orimprovethe quality (i.e., by reducingthe
concentration of nutrients, sediments, hazardous substances and
other pollutants) of stormwater runoff.

Stream bed: The substrate of the stream channel betweenthe
ordinary high-water marks. The substrate may be bedrock or
inorganic particles that range in size fromclayto boulders.
Wetlands contiguous to the stream bed, butoutside of the
ordinary high-water marks, are not considered part of the stream
bed.

Stream channelization: The manipulation ofa stream’s course,
condition, capacity, or location that causes more than minimal
interruptionof normal stream processes. A channelized

jurisdictional stream remains a water of the United States.

Structure: An object that isarranged in a definite pattern of
organization. Examples of structures include, without limitation,
any pier, boat dock, boat ramp, wharf, dolphin, weir, boom,
breakwater, bulkhead, revetment, riprap, jetty, artificial island,
artificial reef, permanent mooring structure, power transmission
line, permanently moored floating vessel, piling, aid to
navigation, or any other manmade obstacle or obstruction.

Tidal wetland: Atidalwetlandisa jurisdictional wetlandthatis
inundated by tidalwaters. Tidal waters rise and fallin a
predictable and measurable rhythm orcycle dueto the
gravitational pulls of the moonandsun. Tidalwaters end where
the rise and fall of the water surface canno longer be practically
measuredin a predictable rhythm due tomasking by other
waters, wind, or other effects. Tidal wetlands are located channel
ward of the high tide line.

Tribal lands: Any landstitle to which iseither: 1) held in trust
by the United States for the benefit of any Indian tribe or
individual; or2) held by any Indian tribe or individual subject to
restrictions by the United States againstalienation.

Tribal rights: Thoserights legally accruingto a tribe ortribes
by virtue of inherent sovereign authority, unextinguished
aboriginaltitle, treaty, statute, judicial decisions, executive order
or agreement, and that give rise to legally enforceable remedies.

Vegetated shallows: Vegetated shallows are special aquatic
sites underthe 404(b)(1) Guidelines. They are areas that are
permanently inundated and under normal circumstances have

rooted aquatic vegetation, such as seagrasses in marine and
estuarinesystemsanda variety of vascularrooted plants in

freshwater systems.

Waterbody: Forpurposes ofthe NWPs, a waterbody is a “water
of the United States.” Ifa wetland is adjacent to a waterbody
determinedto be a water of the United States, that waterbody
and anyadjacentwetlands are considered togetherasa single
aquatic unit (see 33 CFR 328.4(c)(2)).
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