| TEM

SUBJECT:

DI SCUSSI ON:

STATE BOARD TO REVI EW CLAI M5

MEETI NG OF DECEMBER 13, 1995
Reno, Nevada

| V.

Publ i c heari ng for t he consi derati on of
amendnents relating to NAC Chapter 590 of the
St ate Petrol eum Fund.

Senate Bill 121, adopted by the 1995 Nevada
Legi slature, provided for several changes to the
structure of the State Petroleum Fund [NRS
590. 850 through 590.920]. This Resol ution
i ncl udes anended | anguage to NAC 590 to nmke the
regul ati ons consistent with the statutory changes
and to clarify the inplenentation of the changes.

The proposed anendnents include definitions for
the ternms "Application', "Cam, "Site", and
"Environnental | y Necessary". The pr oposed
anmendnents provide consistency with the per tank
co-paynments, which have replaced the per tank
deducti bl es. Addi tionally, t he pr oposed
amendnent s i ncl ude clarification on t he
determ nation of small business.

The pr oposed amendnent s al so provi de
clarification where anbiguities or redundancies
currently exist. Exi sting |anguage regarding

tank tightness testing currently conflicts wth
other reqgqulatory |anguage and is proposed to be

del et ed. In its place wll be I|anguage that
refers to NAC 459.994 which currently regul ates
tank tightness testing. Also, the current
Petroleum Fund regulations <conflict wth the
State's Envi r onnment al Manager Certification
Program The anmendnents wi Il proved consistency

bet ween these prograns as wel|.

Two witten coments were received by NDEP and
are enclosed with this sunmary. One comment is
directed toward the issue of defining a smal
business, and the other coment relates to
bi dding CEM services in addition to the mnaximm
copaynent for small businesses.



RECOMMVENDATI ON: Adoption of Resolution No. 95-031 as proposed.



STATE BOARD TO REVI EW CLAI M5
RESOLUTI ON NO. 95-031

Resol ution to Anend NAC Chapter 590
Adopting Legislative Changes from SB 121

Whereas, the State Board to Review Clainms (hereinafter referred to
as the Board) Finds:

1. NRS 590. 880 and NRS 590. 890 were anended by the 1995
Legi sl ative session (SB 121) to nodify the procedures used
to reinburse clains. In general, the $10,000 per tank
deducti bl e was replaced by a 10% co- paynent, except for
certain cases.

3. Current regul atory |anguage regarding tank tightness
testing conflicts with, and is superseded by, regul atory
| anguage for tank tightness testing contained in NAC
459. 994.

4. Current regul atory | anguage regarding the requirenent of
retaining a Certified Environnmental Manager (CEM conflicts
with the requirenment contained in NAC 459. 970 t hrough
459. 9729.

5. Attachment "A", which is made a part of this Resolution,
cont ai ns proposed anended | anguage to NAC 590.

6. Public notices of this proposed anendnment were distributed
pursuant to the requirenents specified by NRS 233B. 0603.
Notices were al so published on Novenber 10, Novenber 22,
and Decenber 6, 1995 in the Elko Daily Free Press, The Las
Vegas Review Journal, and in The Reno Gazette Journal. A
copy of the Public notice is included in Attachnment "B" of
this Resol ution.

THEREFORE BE | T RESOLVED:

That the Board adopt the proposed anendnment to NAC 590 as
contained in Attachnent "A" of this Resol ution.

|, John Haycock, Chairman, do hereby certify that the foregoing
is afull, true, and correct copy of a Resolution adopted by



the Nevada State Board to Review C ai ns on Decenber 13, 1995.

John Haycock, Chairman
State Board to Review O ai ns

Att achment s



ATTACHMVENT " A"
STATE BOARD TO REVI EW CLAI M5

PROPOSED PERVANENT REGULATI ON

December 13, 1995

AUTHORI TY:  NRS 590. 830

590. 700 DEFI NI TI ONS

NAC 590. 700 i s hereby anmended to read to include the

foll ow ng definitions:

1. "Application" neans a request for fund coverage for a
di scovered tank di scharge on a form prescribed by the division.

2. "Clain neans a rei nbursenent request for a determ ned
nmonetary anount with the supporting docunents required by the
di vi si on.

3. "Site" means a facility (a single parcel or multiple
parcels for a business that extends onto adjacent parcels) where
a storage tank is located. Site includes all business activities
that may be present at the facility.

4. "Environnmental |y Necessary" neans a cleanup that is
protective of human health and safety or the environnent, as

determ ned by the division. The division may use the provisions



speci fied by NAC 459.996(3), NAC 459.997, and NAC 459.9973 in
eval uating the environnmental necessity of a cleanup fromboth
regul ated and unregul ated tanks with respect to fund

r ei nbur senment .



590. 740 TESTI NG STORAGE TANKS FOR TI GHTNESS; USE OF | N- TANK

MONI TORS; VI SUAL | NSPECTI ON.

SECTI ON 590. 740 is hereby anended to read as foll ows:

1. Except as otherw se provided in this section, each
operator of a registered storage tank shall performor cause to
be perforned a test of the storage tank for tightness in
accordance wth the schedule contained in 40 CF. R 8§ 280.40(c),
and i n NAC 459. 994.

[2. The test nust conformwth the requirenents of 40 CF. R 8§
280. 43 and nust be perfornmed by a contractor who is certified by
t he divi sion.

3. The operator shall retain a certificate fromthe person
performng the test showing that the test has been perforned.

The certificate nmust be made on a form approved by the division.

4. In lieu of a test for tightness, an in-tank nonitor is
an acceptabl e neans of rel ease detection if the systemis
approved by the division.

5] 2. Aregistered storage tank that is above ground nust be
i nspected visually by the operator at |east tw ce each year. A
portabl e storage tank nust be inspected visually by the operator
i mredi ately before and after the portable storage tank is
relocated. The operator of a registered storage tank or a

portabl e storage tank shall maintain a record of each such



i nspection on a form approved by the division.

[6. An operator of a storage tank that is not enpty but is
tenporarily closed in accordance with 40 C F.R 8§ 280.70 shal
performor cause to be perfornmed a test of the storage tank for
tightness in accordance with 40 CF. R 88 280 40 to 280. 45,

i ncl usive.

7. An abandoned storage tank nust be tested for tightness
in accordance with 40 CF. R 8§ 280.43(c) before it is returned to
service. |If a test of the abandoned storage tank will cause a
threat to human health or the environnment, as determ ned by the
di vision, the coverage provided pursuant to NRS 590. 880 or
590. 890, whi chever applies, will be applied by the division if
the storage tank is enptied and remai ns enpty.

8. A test for tightness is not required before a storage
tank is closed pursuant to 40 CF. R 8§ 280.71(b) if:

(a) There is no history of the storage tank being
installed, operated or closed; and

(b) The owner of the storage tank is not | ocat ed.

9. As used in subsection 7, "abandoned storage tank" neans
a storage tank that:

(a) | s not maintai ned and whose owner or operator has not
provided the division with a witten statenent of his intention
to close the storage tank.

(b) Is not in service and does not conply with 40 CF. R 8§



280. 70 or 280.71.]



590. 760 DI SCHARGES: DUTI ES OF OPERATCRS.

SECTI ON 4 NAC 590. 760 is hereby anended to read as foll ows:

4. The operator shall:

(a) Prepare and naintain a record of all costs incurred by
himin cleaning up the discharge.

(b) Permt the division to inspect any property or records
relating to the di scharge or danmage caused by the discharge.

(c) Notify the division if the cost of an energency action
or an initial response and abatenent prescribed in 40 CFR §280. 60
to 280.62 will exceed [$10,000] $5, 000.

(d) otain the services of a[n] certified environnental
[ consul tant] manager, pursuant to NAC 459.970 to 459. 9729
inclusive, if the cost of cleaning up the discharge exceeds the
amount stated in subsection 1 of NRS 590.880 or subsection 1 of
NRS 590. 890.

(e) ot ain approval fromthe division or secure not |ess
than three conpetitive bids for a task included in a corrective
action that costs nore than $3,000 if:

(1) The corrective action necessitated by a discharge
froma storage tank is not an energency pursuant to paragraph (c)
of subsection 1 of NAC 590.710; and

(2) [The cost of the corrective action is greater than

t he deducti ble paid pursuant to NRS 590.880] The operator seeks



to be reinbursed by the fund for costs or liability for damages
resulting froma discharge pursuant to NRS 590. 880 and NRS
590. 89.

(1) Submt to the division an application for coverage by
the fund for the discharge. The application shall be submtted
on a formprescribed by the division and shall include a sumary
of how, when, and where the discharge(s) occurred, and shal
indicate the certified environnmental nanager retained by the

operator (if any).

THE FOLLOW NG SECTI ONS ARE ADDED TO NAC 590. 700 TO 590. 790,
| NCLUSI VE:

590. 7XX Al location of costs resulting fromdischarge from
certain storage tanks for heating oil. The board will authorize
paynment for the anmounts specified in NRS 590.880 only if the
cleanup is environnental ly necessary, as determ ned by the

di vi si on.

590. 7XX Al location of costs resulting fromdischarge from
ot her storage tanks.

1. Upon di scharge di scovery, an operator may claima snal
busi ness desi gnati on pursuant to NRS 590.890(2) and 590. 890(6).

To cl ai m such desi gnation, an operator shall submt to the



di vi sion copies of federal income tax reporting forns for the
site for the five years of business operations (or for the entire
period the business existed, whichever is I ess) which precede the
date of discharge discovery, or other information as requested by
the division. Small business determ nation shall be made if the
average reported gross of total receipts generated fromthe site
where the tank is located is |ess than $500, 000.

Smal | busi ness designations shall not be granted for:

(a) an operator which is a political subdivision of
the state;
(b) a person/operator who purchased a property with

known | eaki ng or nonconpliant tanks (pursuant to

NAC 459. 9921 t hrough 459.999) | ocated on the

property.

Proposed regul atory | anguage of the Petroleum Cl ains Board as subnmitted to the Legislative
Counsel Bureau-Legal Division for the purpose of drafting permanent | anguage to the

adm ni strative code pursuant to NRS 233B.063. Matter initalics is new Mtter in brackets
[ 1] is material to be omtted.



ATTACHMVENT " B"

NOTI CE OF PUBLI C HEARI NG

State Board to Review O ai ns
(Petrol eum Fund)

The State Board to Review Cains (Petrol eum Fund) wll hold
a public hearing beginning at 10: 00 a.m on Wdnesday, Decenber
13, 1995, at the Regional Transportation Comm ssion Board Room
2050 Villanova Drive, Reno, Nevada. The purpose of this hearing
is to consider action on proposed regul ati ons and regul ation
amendnents relating to NAC 590. 700 t hrough NAC 590. 790.

Description and Need:

The proposed | anguage is in response to legislation (SB 121)
t hat was adopted by the 1995 Legislature. Included in SB 121 was
t he replacement of a per tank/incidence deductible of $10, 000 of
remedi ation costs with a 10% co- paynent of renediation costs by
the tank owner/operator. Such co-paynents are capped for public
agencies and small businesses. SB 121 also requires that al
cl eanup for heating oil tanks be environnentally necessary in
order for the renediation costs to be rei nbursable by the
Petrol eum Fund. New | anguage i s proposed to nake the Petrol eum
Fund regul ati ons consistent with the mandate of SB 121.

The proposed | anguage al so anends exi sting | anguage to
provide clarification where anbiguities or redundancies currently
exi st.

Definitions for the terns "Application", "Cainf, "Site",
and "Environnental |y Necessary" are proposed to be included in
regul ation.

Exi sting | anguage regarding tank tightness testing currently
conflicts with other regulatory | anguage and i s proposed to be
deleted. In its place will be language that refers to NAC
459. 994 which regul ates tank tightness testing. Current |anguage
also conflicts wwth the State's Environnmental Manager
Certification Program Anendnents are proposed to provide
consi stency between these prograns.

Addi tionally, |language clarifying the Application process to
access the Fund is proposed.



Esti mat ed Econom ¢ Eff ect on Busi ness:

St orage Tank Owner/ Qperators (ot her than non-comrerci al
heating oil tanks less than 1,100 gallons in size) were required
to pay $10,000 per tank per incidence of any corrective action
cost. The State Petrol eum Fund woul d then rei nburse $990, 000 for
eligible renmediation costs. (Parallel conditions exist for
bodily injury and property damage clains to a party other than
this State or the owner/operator.) 1In the history of the
Petrol eum Fund, total reinbursenent costs have averaged
approxi mately $110, 000 per tank.

Wth the passage of SB 121, the $10,000 per tank per
i nci dence deducti bl e has been replaced with a 10% co- paynent for
all corrective action costs as of July 1, 1995. Using the
average remnedi ati on cost of $110,000, the average anount a
storage tank owner/operator would have to pay for a renediation
as aresult of arelease fromhis facility would increase from
$10, 000 to $11,000 per tank per incidence. Should the
renmedi ati on expense be | ess than $100, 000, the owner/operator
will be required to pay |ess than $10,000. Should the
remedi ati on expense be $1, 000, 000, the owner/operator will be
required to pay $100,000. (The Petroleum Fund will reinburse a
maxi mum anount of $900, 000.)

The co-paynent is capped at $10, 000 per tank per incidence
for owners/operators who are political subdivisions of the State.
The co-paynent is capped at $50,000 per tank per incidence for
owner s/ operators who are a small business, as defined by SB 121.
(Parallel conditions exist for bodily injury and property damage
clainms to a party other than this State or the owner/operator.)

It is estimated that by mandating a co-paynent in lieu of a
flat deductible, approximately $2.4 nillion annual savings to the
State Petrol eum Fund can be realized (LCB-Research estinmate, June
29, 1995). Such a savings can then be used to provide
rei nbursenent to clainms against the Fund in a nore expedi ent
f ashi on.

Esti mated Cost to the Nevada Division of Environnental Protection
NDEP) :

NDEP currently adm ni sters the State Petrol eum Fund and
assigns deducti ble amounts to each case. Al though additional
effort may be needed to accurately assess a copaynent with each
claim it is anticipated at this tinme that the agency will not
i ncur additional expenses to provide the necessary managenent.



Over |l appi ng Requl ati ons:

There are no regul ations of other state or |ocal governnent
agenci es which the proposed regul ati on overlaps or duplicates.

I nterested persons who nay be affected by, or want to
coment on, the proposed regul atory revisions should appear at
the public hearing to submt oral testinony and evi dence. Those
wishing to testify for nore than five m nutes should submt their
request, in witing, to the Board to Review O ains, c/o Sheri
Gregory, NDEP, Capitol Conplex, 333 West Nye Lane, Carson City,
Nevada, 89710, by Decenber 6, 1995.

Comrents, data, views, or argunents may al so be submtted in
witten formto the Board to Review Cains, c/o Eric J. Taxer,
NDEP, Capitol Conplex, 333 West Nye Lane, Carson Cty, Nevada,
89710. Information should be submtted no | ater than Novenber
28, 1995, to be included in the Board fol ders.

Copi es of the proposed regul ati on changes to be consi dered
will be available for inspection after Novenmber 13, 1995, at 123
West Nye Lane, Room 208, Carson City, Nevada and at 555 East
Washi ngton Street, Suite 4300, Las Vegas, Nevada. Copies will be
mai | ed upon witten request.

Menbers of the public who are di sabled and require speci al
accommodati ons or assistance at the neeting are requested to
notify, in witing, the Board to Review Clainms in care of Sheri
Gregory, Capitol Conplex, 333 West Nye Lane, Carson City, Nevada,
89710, facsimle (702) 687-5856, or by calling (702) 687-4670,
extension 3047, no |ater than Decenber 6. 1995.

Copi es of this public notice have been posted at the
Regi onal Transportation Conm ssion in Reno, all county libraries
in Nevada, the State Library in Carson Cty, the Cark County
Comm ssi on Chanbers in Las Vegas, the Washoe County Conmi ssion
Chanbers in Reno, and at the offices of the Departnent of
Conservation and Natural Resources in Carson City and Las Vegas.



