
 
STATE BOARD TO REVIEW CLAIMS 

 
Meeting of September 11, 2008 

Videoconferenced in Carson City and Las Vegas, Nevada 
Summary of Resolution 

 
ITEM    VI.B 
 
SUBJECT: Resolution to provide reduced Petroleum Fund coverage to Flamingo AM/PM No. 

82153, 209 East Flamingo Road, Las Vegas, Nevada; State Facility ID No. 8-000019, 
Petroleum Fund Case ID No. 2008000017. 
 

DISCUSSION: On April 13, 2006, free-phase petroleum product (free product) was identified in an 
onsite monitoring well during closure monitoring activities for a previous underground 
storage tank (UST) release at the site.  The discovery of free product was considered to 
evidence a new UST system release and the Nevada Division of Environmental 
Protection (NDEP) subsequently provided regulatory closure to remediation of the earlier 
release.   

 
 Pursuant to UST compliance inspections performed by the Southern Nevada Health 

District, it was determined that release detection had not been conducted at the subject 
facility for at least 14 months prior to permanent closure of the tanks in December, 2007, 
in violation of 40 Code of Federal Regulations (CFR) 280.43.   

 
 Additionally, the owner of the facility, Big Daddy’s Oil, did not respond to requests from 

NDEP’s leaking UST compliance officer to investigate the subject release until two 
months following the requested deadline, in violation of 40 CFR 280.63.   

 
 Board Resolution No. 94-023 requires NDEP to propose a 20% reduction in 

reimbursement for violation of 40 CFR 280.43, and a 40% reimbursement reduction for 
violation of 40 CFR 280.63.  Pursuant to Resolution No. 94-023, NDEP cannot propose a 
reimbursement reduction based on the sum of multiple regulatory violations.  NDEP, 
therefore, recommends that the subject facility receives Fund coverage with a 40% 
reimbursement reduction. 

 
RECOMMENDATION: Adoption of Resolution No. 2008-05 as Proposed, Granting the Flamingo 

AM/PM No. 82153 Coverage Under the State of Nevada Petroleum Fund with a 
40% Reduction.   

 
 
 



STATE BOARD TO REVIEW CLAIMS 
 

RESOLUTION NO. 2008-05 
 

Resolution to Provide Reduced Petroleum Fund Coverage 
Flamingo AM/PM No. 82153 

209 East Flamingo Road, Las Vegas, Nevada 
Petroleum Fund Case ID No. 2008000017 

State Facility ID No. 8-000019 
___________________________________________________________________________________________ 
Whereas, the State Board to Review Claims (hereinafter referred to as the Board) Finds: 
 
1. In 1995, the State of Nevada Petroleum Fund (Fund) began providing reimbursement to the subject facility, 

which at that time, was owned by BP West Coast Products, LLC, and known as ARCO facility No. 1903.  In 
May of 2000, the facility was purchased by Big Daddy’s Oil (BDO) and re-named as indicated above. 

 
2. The underground storage tank (UST) system at the subject facility consisted of four single-walled fiberglass 

tanks and associated piping.  UST leak detection was performed using monthly inventory reconciliation 
pursuant to daily product measurements of the tanks (inventory stick readings), and statistical inventory 
control (SIR). 

 
3. On February 12, 2006, pursuant to a UST compliance inspection performed by the Southern Nevada Health 

District (SNHD), BDO was informed that their daily inventory stick readings were not being recorded to the 
nearest 1/8-inch, and were therefore incorrect.  Additionally, the bottom three inches of the inventory stick 
was worn and could not be read, disallowing any water in the USTs to be measured to the nearest 1/8-inch.  
SNHD requested that these issues be resolved no later than May 7, 2006.   

 
4. On October 12, 2007, SNHD performed a site visit and verified that the problems with BDO’s inventory 

stick noted on February 12, 2006 had not been resolved.  SNHD informed BDO that: “SIR reports generated 
from stick readings that are not accurate within 1/8 inch will not be accepted by the SNHD.”  SNHD also 
requested that BDO conduct an investigation for a release from their UST system pursuant to strong gasoline 
odors emanating from the site.  Attachment A of this Resolution provides a Brief prepared by SNHD UST 
compliance personnel regarding this issue, citing non-compliance with 40 Code of Federal Regulations 
(CFR) 280.43. 

 
5. Review of SIR reports (provided in Attachment B) for year 2007 reveal that each monthly report was 

generated on either January 28 or 29, 2008, providing evidence that UST inventory data were not submitted 
to the SIR vendor on a monthly basis as required.  The subject UST system, therefore, had not been 
monitored for leaks for at least 14 months prior to permanent closure of the tanks in December, 2007. 

 
6. On March 21, 2007, free-phase petroleum product (free product) was discovered in wells that had been 

installed at the site for monitoring and remediation of ARCO No. 1903.  On May 3, 2007, the Nevada 
Division of Environmental Protection’s (NDEP’s) leaking UST (LUST) compliance officer forwarded a 
Request For Release/Spill Information (R-Spill) letter to BDO requesting an investigation of the free product 
release.  NDEP did not receive a response from BDO until two months following the regulatory investigation 
deadline.  Attachment C of this Resolution provides a Brief from NDEP’s LUST compliance officer 
regarding this issue, citing non-compliance with 40 CFR 280.63. 

 
7. On October 20, 2007, BDO took all four UST systems out of service and ceased gasoline sales. 
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8. On October 22, 2007, all four UST systems were precision tightness tested.  Two of the USTs failed the 
tests. 

 
9. On December 21, 2007, all four UST systems were removed from the ground.  Penetrations were identified 

in both of the USTs that had failed precision tightness testing.  The penetrations were located in the bottom 
of the USTs directly below the fill ports, and had resulted from damage due to daily inventory sticking.  The 
striker plates which protected the tanks from such damage had become dislodged, allowing the inventory 
stick to come into direct contact with the tank shells. 

 
10. On January 11, 2008, NDEP’s Petroleum Claims program received an application for Fund coverage for the 

facility.   
 
11. 40 CFR 280.40 through 280.45 requires owners and operators of regulated UST systems to perform release 

detection of regulated UST systems.  As summarized in findings No. 4 and 5 of this Resolution, at the time 
of release discovery, SNHD UST compliance personnel had determined that the facility had not been 
conducting release detection and was non-compliant with 40 CFR 280.43. 

 
12. 40 CFR 280.63 requires that owners and operators:  “…must assemble information about the site and the 

nature of the release, including information gained while confirming the release or completing the initial 
abatement measures …” This regulation requires that such information is submitted to the regulatory agency 
“Within 45 days of release confirmation or another reasonable period of time determined by the 
implementing agency…”  As summarized in Finding No. 6 of this Resolution, this information was requested 
by NDEP’s LUST compliance officer from BDO on May 3, 2007, with a response deadline of June 15, 2007.  
NDEP did not receive BDO’s response until August 16, 2007, over four months following the date of release 
discovery.  As summarized in the Brief prepared by NDEP’s LUST compliance officer provided as 
Attachment C, BDO’s late submittal constitutes violation of 40 CFR 280.63. 

 
13. Pursuant to Board Resolution No. 94-023 (Attachment D), NDEP is required to recommend a reduction in 

reimbursement pursuant to violations of UST and LUST regulations.  The subject resolution requires a 
recommendation of a 20% reimbursement reduction for violation of 40 CFR 280.43, and a 40% reduction for 
violation of 40 CFR 280.63.  Resolution No. 94-023 prohibits the recommendation of a reduction based on 
the sum of multiple regulatory violations.  NDEP, therefore, is recommending that the subject facility receives 
Fund coverage with a 40% reduction. 
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THEREFORE BE IT RESOLVED: 
 
The Board finds that: 
 
1. On May 3, 2007, the Nevada Division of Environmental Protection’s (NDEP’s) leaking underground storage 

tank (LUST) compliance officer issued a Request For Release/Spill Information (R-Spill) letter to Big 
Daddy’s Oil (BDO) pursuant to the March 21, 2007 discovery of free product at the subject facility.   

 
2. On August 16, 2007, NDEP received a response to the above-referenced R-Spill letter, over two months past 

the submittal deadline of June 15, 2007. 
 
3. On October 20, 2007, BDO took the underground storage tank (UST) systems out of service and ceased fuel 

sales. 
 
4. On October 22, 2007, two of the four USTs failed precision tightness testing. 
 
5. On December 21, 2007, the UST systems were removed from the ground.  Holes were observed in the 

bottom of both the USTs that had failed precision tightness testing. 
 
6. Pursuant to UST compliance inspections performed by the Southern Nevada Health District (SNHD), it was 

verified that release detection had not been conducted properly at the subject facility for the 14 months 
preceding removal of the USTs.  The failure of BDO to conduct monthly leak detection of their UST system 
constitutes a violation of 40 Code of Federal Regulations (CFR) 280.43. 

 
7. BDO’s failure to meet the response deadline in NDEP’s LUST compliance officer’s R-Spill letter of May 3, 

2007 constitutes a violation of 40 CFR 280.63. 
 
8. Resolution No. 94-023 (Attachment D) requires NDEP to recommend a 20% reduction in reimbursement for 

violation of 40 CFR 280.43, and a 40% reduction for violation of 40 CFR 280.63, but prohibits the 
recommendation of a reduction based on the sum of multiple regulatory violations. 

 
9. Coverage under the State of Nevada Petroleum Fund is granted to the two leaking USTs formerly located at 

the subject facility with a 40% reimbursement reduction, pursuant to Resolution No. 94-023. 
 
10. The maximum reimbursable amount for the subject facility is $1,080,000, which reflects $1,000,000 in Fund 

coverage per leaking UST, minus the 40% reduction, minus a 10% co-payment. 
 
 
I, John Haycock, Chairman, do hereby certify that the foregoing is a full, true, and correct copy of a Resolution 
adopted by the Nevada State Board to Review Claims on September 11, 2008. 
 
 
 
________________________ 
John Haycock, Chairman 
State Board to Review Claims 
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ATTACHMENT A 
 

Brief from Southern Nevada Health District UST Compliance Personnel 
Regarding Violation of 40 CFR 280.43 





 
 
 
 
 
 
 

ATTACHMENT B 
 

Calendar Year 2007 Monthly SIR Reports 



























 
 
 
 
 
 
 

ATTACHMENT C 
 

Brief from Nevada Division of Environmental Protection 
Leaking Underground Storage Tank Compliance Officer 

Regarding Violation of 40 CFR 280.63 







 
 
 
 
 
 

ATTACHMENT D 
 

Board Resolution No. 94-023 






















