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Policy on the Review of Third Party Liability
Cl ai s

NRS Sections 590.880 and 590.890 discuss the
al l ocation of Petroleum Fund nonies to reinburse
liabilities for damages to a person other than
this state or the operator of the |eaking storage
tank (third party liability).

However, the statutes are not clear in defining
third party liability. In the past, the staff of
the Petroleum Fund have interpreted the statute
to nmean that there is an additional liability to
the responsible party and to the Fund whenever a
contam nati on pl ume m gr at es of f of t he
responsi bl e party's prem ses ("off-site").
However, staff has enforced this requirenment only
in cases where the cost of cleanup exceeds the
statutory limts for an "on-site" cleanup.

The pr oposed policy st at enent af fords an
opportunity for the Board to direct a consistent
approach for staff to follow in reviewi ng clains
for third party liability.

This Resolution was discussed at the July 7,
1994, Board neeting. It was decided at that tine
to table this issue in order to solicit comments
from the U S. Environnental Protection Agency.
On Septenber 2, 1994, the U S. EPA requested an
extension to Cctober 7, 1994 for submtting their
comment s. | ncorporation of these comments wll
necessitate deferral of this issue until the next
Board neeti ng.

Deferral of Resolution No. 94-018 until the
February, 1995, neeting.



STATE BOARD TO REVI EW CLAI M5
RESOLUTI ON NO. 94-018

Resol ution to Adopt Policy Regarding the Revi ew of
Third Party Liability Cains

Whereas, the State Board to Review Clains (hereinafter referred
to as the Board) Finds:

1

5.

NRS 590.880 and NRS 590.890 discuss the reinbursenent,
' for damages to a person other than this state or the
operator of the tank ..." Such types of reinbursement are
hereinafter referred to as Third Party Liability C ains.

In the past, the staff of the Petroleum Fund have
interpreted the statute to nean that there is an additional
liability to the responsible party and to the Fund whenever
a contamnation plune mgrates off of the responsible
party's premses ("offsite"). However, staff has enforced
this requirement only in cases where the cost of cleanup
exceeds the statutory limts for an "on-site" cleanup.

NAC 590. 710(1) (b) defi nes danages as:

: any noney the operator of a storage tank
becones legally obligated to pay as damages
because of bodily injury or property damage to
any person other than the state..."

The federal regulations (40 CFR 280.92) defines bodily
injury

"Bodily injury shall have the neaning given
to this termby applicable state |aw,
however, this termshall not include those
l[iabilities which, consistent wth standard
i nsurance industry practices, are excluded
fromcoverage in liability insurance
policies for bodily injury.”

NAC 590. 710(2) (b) defines property damage as:
any actual injury to real or tangible

personal property, |oss of use of the
property, or both, occurring as a proxi mate



result of a discharge."

6. Real property is defined by Black's Law Dictionary, 1096
(5th-Edition, 1979) as:

"Land, and generally whatever is erected or
growi ng upon or affixed to |land. Also
rights
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i ssuing out of, annexed to, and exercisable
wi thin or about |and. A general termfor

| ands, tenenents, and hereditanents;
property which, on the death of the owner
intestate, passes to his heir.

Real or inmmovable property consists of:
Land, that which is affixed to | and; that
which is incidental or appurtenant to | and;
that which is imovable by law..."

7. Property damage therefore includes the inpacts of
contam nation that has m grated underground.
Addi tionally, any corrective action neasures that are
performed off-site may be considered as a third party
[Tability action.

8. NRS 590. 880(1) and NRS 590. 890(1) describe the deductible
paynents that are to be paid by the storage tank operator
prior to receiving any reinbursenents fromthe Fund for
third party liability clains.

9. The federal regulations (40 CFR 280.93(a)) establishes
the required amount of third party liability:

"Omers or operators of petrol eum

under ground storage tanks nust denonstrate
financial responsibility for taking
corrective action and for conpensating
third parties for bodily injury and
property damage caused by acci dent al

rel eases arising fromthe operation of
petrol eum under ground storage tanks in at

| east the foll ow ng per-occurrence anounts:



(1) For owners or operators of petrol eum
under ground storage tanks that are | ocated
at petroleum marketing facilities, or that
handl e an average of nore than 10, 000
gal l ons of petrol eum per nonth...$1
mllion."

10. The 1991 Legi sl ature reduced the deductible amounts to
$10, 000 and the Fund coverage |limts to $990, 000 for the
owner/ operat or, $990, 000 for inpacted third parties, and
$1, 980,000 annually for storage tanks in order to be
consistent to the m nimum financial assurances required
by federal regulations. (Simlar changes were
i npl emented for heating oil storage tank coverage.)

Al though the statute is not clear as to whether nultiple
third party liability clains can be assessed, the
Legislative intent is to provide no nore coverage than is
mandat ed by federal |aw (for tanks
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ot her than tanks for heating oil to be consuned on the
prem ses).

THEREFORE BE | T RESOLVED:

That the State Board to Review Clainms directs the staff of the
Petrol eum Fund to review third party liability clains in the
fol | om ng manner:

1. Third Party Danages shall include both bodily injury and
property damage that an owner/operator of a storage tank
becones legally obligated to pay.

2. Third Party Liability shall be assigned for al
rei nbursenent requests related to |l egal obligations to
pay for either bodily injury or for property danage, as
described in this Resol ution.

3. Third Party Liability shall also be assigned for al
rei mbursenment requests related to corrective action
measures performed on any property not owned by the
st orage tank owner/operator.

4. Corrective action neasures that are installed and
performed on the storage tank owner/operator's property



that affects an influence on a separate property shal
not be assigned as third party liability, unless a |egal
obligation to pay results fromthe corrective action
measur e.

The deductible for third party liability shall be
assessed once a request for reinbursenent is nmade that is
assigned as third party liability.

The aggregate anmount of third party liability per tank
occurrence i s $990, 000, irrespective of the nunber of
third party liability claimnts.

The staff of the Petroleum Fund will assign third party
l[iability status to all reinbursenent requests that have
not been reviewed by the Board using the above-listed
gui dance.

John Haycock, Chairman, do hereby certify that the
foregoing is a full, true, and correct copy of a Resolution
adopted by the Nevada State Board to Review Cl ains on February
1995.

John Haycock, Chairman
State Board to Review O ai ns



